
As filed with the Securities and Exchange Commission on September 30, 2014
Registration No. 333-            

   

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
 

 

FORM S-8
REGISTRATION STATEMENT

UNDER
THE SECURITIES ACT OF 1933

 
 

ContraFect Corporation
(Exact name of Registrant as specified in its charter)

 
 

 
Delaware  39-2072586

(State or other jurisdiction of
Incorporation or organization)  

(I.R.S. Employer
Identification No.)

28 Wells Avenue, Third Floor
Yonkers, New York 10701

(914) 207-2300
(Address of principal executive offices) (Zip code)

ContraFect Corporation Amended and Restated 2008 Equity Incentive Plan
ContraFect Corporation 2014 Omnibus Incentive Plan

(Full title of the plans)
 

 

Julia P. Gregory
Chief Executive Officer

ContraFect Corporation
28 Wells Avenue, Third Floor

Yonkers, New York 10701
(914) 207-2300

(Name and address of agent for service) (Telephone number, including area code, of agent for service)

With copies to:

Jonathan DeSantis, Esq.
Christopher M. Forrester, Esq.

Shearman & Sterling LLP
599 Lexington Avenue

New York, New York 10022
Telephone: (212) 848-4000

Fax: (646) 848-5085
 

 

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting
company. See the definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange
Act.
 
Large accelerated filer  ¨   Accelerated filer  ¨



Non-accelerated filer  ¨  (Do not check if a smaller reporting company)   Smaller reporting company  x
 

 

CALCULATION OF REGISTRATION FEE
 

Title of Securities
to be Registered  

Amount
to be

Registered (1)  

Proposed
Maximum

Offering Price
per Share  

Proposed
Maximum
Aggregate

Offering Price  
Amount of

Registration Fee

Common Stock, par value $0.0001 per share         

– 2014 Omnibus Incentive Plan  1,214,285 (2)(3)  $6.00 (5)  $7,285,710  $938.40
– Amended and Restated 2008 Equity Incentive Plan  2,143,985 (4)  $4.07 (6)  $8,726,019  $1,123.91

Total  3,358,270    $16,011,729  $2,062.31
(1) Pursuant to Rule 416(a) under the Securities Act of 1933, as amended (the “Securities Act”), this Registration Statement shall also cover

any additional shares of common stock of ContraFect Corporation (the “Registrant”) that become issuable under the Amended and
Restated 2008 Equity Incentive Plan (the “2008 Plan”) and the 2014 Omnibus Incentive Plan (the “2014 Plan” and together with 2008
Plan, the “Plans”) set forth herein by reason of any stock dividend, stock split, recapitalization, or other similar transaction effected that
results in an increase to the number of outstanding shares of the Registrant’s common stock.

(2) Represents shares of the Registrant’s common stock reserved for future issuance under the 2014 Plan. Pursuant to the terms of the 2014
Plan, any shares subject to outstanding awards originally granted under the 2008 Plan that expire or terminate, or are forfeited for any
reason prior to exercise or settlement shall become available for issuance pursuant to share awards granted under the 2014 Plan, subject to
certain limitations.

(3) The number of shares reserved for issuance under the 2014 Plan will automatically increase on January 1st each year, starting on
January 1, 2015 and continuing through and including January 1, 2024, by the lesser of (a) four percent (4%) of the total number of
shares of the Registrant’s common stock outstanding on December 31st of the immediately preceding calendar year and (b) a number
determined by the Registrant’s board of directors.

(4) Represents shares of the Registrant’s common stock reserved for issuance pursuant to stock awards outstanding under the 2008 Plan as
of the date of this Registration Statement.

(5) Estimated in accordance with Rule 457(h) under the Securities Act solely for the purpose of calculating the registration fee on the basis of
$6.00, the price per unit of Registrant’s securities as listed on the cover of the prospectus in the Registrant’s Registration Statement on
Form 424(b) filed on July 29, 2014.

(6) Estimated in accordance with Rule 457(h) under the Securities Act solely for the purpose of calculating the registration fee on the basis of
the weighted-average exercise price for shares of the Registrant’s common stock subject to outstanding options granted pursuant to the
2008 Plan.

   



PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS
 
Item 1. Plan Information.*
 

Item 2. Registrant Information and Employee Plan Annual Information.*
 
 
* The documents containing the information specified in “Item 1. Plan Information” and “Item 2. Registrant Information and Employee Plan

Annual Information” of Form S-8 will be sent or given to participants of ContraFect Corporation’s 2014 Omnibus Incentive Plan Option
Agreement, as specified by Rule 428(b)(1) under the Securities Act of 1933, as amended (the “Securities Act”). These documents and the
documents incorporated by reference in this Registration Statement pursuant to Item 3 of Part II of Form S-8, taken together, constitute a
prospectus that meets the requirements of Section 10(a) of the Securities Act.



PART II
 
ITEM 3. INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE

The following documents filed by ContraFect Corporation (the “Registrant”) with the Securities and Exchange Commission are
incorporated by reference into this Registration Statement:

(a) The Registrant’s prospectus filed on July 29, 2014 pursuant to Rule 424(b) under the Securities Act of 1933, as amended (the
“Securities Act”) relating to the Registration Statement on Form S-1, originally filed on April 18, 2014, as amended (File No. 333-195378),
which contains audited financial statements for the Registrant’s latest fiscal year for which such statements have been filed.

(b) The description of the Registrant’s securities which is contained in a registration statement on Form S-1/A filed on July 1, 2014 (File
No. 333-195378) under the Exchange Act of 1934, as amended (the “Exchange Act”), including any amendment or report filed for the
purpose of updating such description, and incorporated by reference in a registration statement on Form 8-A filed on July 28, 2014.

(c) All other reports and documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange
Act (other than Current Reports furnished under Item 2.02 or Item 7.01 of Form 8-K and exhibits furnished on such form that relate to such
items) on or after the date of this Registration Statement and prior to the filing of a post-effective amendment to this Registration Statement
which indicates that all securities offered have been sold or which deregisters all securities then remaining unsold, shall be deemed to be
incorporated by reference herein and to be a part of this Registration Statement from the date of the filing of such reports and documents. Any
statement contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or
superseded for purposes of this Registration Statement to the extent that a statement contained herein or in any subsequently filed document
that also is deemed to be incorporated by reference herein modifies or supersedes such statement. Any such statement so modified or
superseded shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.

 
ITEM 4. DESCRIPTION OF SECURITIES

Not applicable.

 
ITEM 5. INTERESTS OF NAMED EXPERTS AND COUNSEL

Not applicable.



ITEM 6. INDEMNIFICATION OF DIRECTORS AND OFFICERS

Section 102(b)(7) of the Delaware General Corporation Law (the “DGCL”) allows a corporation to provide in its certificate of incorporation
that a director of the corporation will not be personally liable to the corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director, except where the director breached the duty of loyalty, failed to act in good faith, engaged in intentional
misconduct or knowingly violated a law, authorized the payment of a dividend or approved a stock repurchase in violation of Delaware
corporate law or obtained an improper personal benefit. Our amended and restated certificate of incorporation will provide for this limitation of
liability.

Section 145 of the DGCL (“Section 145”) provides that a Delaware corporation may indemnify any person who was, is or is threatened to be
made party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other
than an action by or in right of such corporation), by reason of the fact that such person is or was an officer, director, employee or agent of
such corporation or is or was serving at the request of such corporation as a director, officer, employee or agent of another corporation or
enterprise. The indemnity may include expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and
reasonably incurred by such person in connection with such action, suit or proceeding, provided such person acted in good faith and in a
manner he reasonably believed to be in or not opposed to the corporation’s best interests and, with respect to any criminal action or
proceeding, had no reasonable cause to believe that his or her conduct was illegal. A Delaware corporation may indemnify any persons who
are, were or are threatened to be made a party to any threatened, pending or completed action or suit by or in the right of the corporation by
reason of the fact that such person is or was a director, officer, employee or agent of another corporation or enterprise. The indemnity may
include expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection with the defense or settlement of
such action or suit, provided such person acted in good faith and in a manner he reasonably believed to be in or not opposed to the
corporation’s best interests, provided that no indemnification is permitted without judicial approval if the officer, director, employee or agent is
adjudged to be liable to the corporation. Where an officer or director is successful on the merits or otherwise in the defense of any action
referred to above, the corporation must indemnify him against the expenses which such officer or director has actually and reasonably
incurred.

Section 145 further authorizes a corporation to purchase and maintain insurance on behalf of any person who is or was a director, officer,
employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another
corporation or enterprise, against any liability asserted against him and incurred by him in any such capacity, or arising out of his status as
such, whether or not the corporation would otherwise have the power to indemnify him under Section 145.

The Registrant’s amended and restated certificate of incorporation provides that to the fullest extent permitted by the DGCL, none of the
Registrant’s directors shall be liable to our company or the Registrant’s stockholders for monetary damages arising from a breach of fiduciary
duty owed to the Registrant or the Registrant’s stockholders. In addition, the Registrant’s second amended and restated bylaws provide that
the Registrant must indemnify its directors and officers to the fullest extent authorized by the DGCL and must also pay expenses incurred in
defending any such proceeding in advance of its final disposition upon delivery of an undertaking, by or on behalf of an indemnified person,
to repay all amounts so advanced if it should be determined ultimately that such person is not entitled to be indemnified under this section or
otherwise.

The Registrant has entered into indemnity agreements with each of its directors and executive officers in which the Registrant agrees to
indemnify, defend and hold harmless, and also advance expenses as incurred, to the fullest extent permitted under applicable law, from damage
arising from the fact that such person is or was an officer or director of the Registrant or any of its subsidiaries.

The indemnification rights set forth above shall not be exclusive of any other right which an indemnified person may have or hereafter acquire
under any statute, the Registrant’s amended and restated certificate of incorporation, the Registrant’s amended and restated bylaws, any
agreement, any vote of stockholders or disinterested directors or otherwise.

The Registrant expects to maintain standard policies of insurance that provide coverage (1) to the Registrant’s directors and officers against
loss rising from claims made by reason of breach of duty or other wrongful act and (2) to the Registrant with respect to indemnification
payments that the Registrant may make to such directors and officers.



ITEM 7. EXEMPTION FROM REGISTRATION CLAIMED

Not applicable.

 
ITEM 8. EXHIBITS

See attached Exhibit Index.

 
ITEM 9. UNDERTAKINGS

(a) The undersigned Registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

(i) To include any prospectus required by section 10(a)(3) of the Securities Act;

(ii) To reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the
Registration Statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of
securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering
range may be reflected in the form of prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in volume and
price represent no more than a 20% change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in
the effective Registration Statement.

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or
any material change to such information in the Registration Statement;

Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the Registration Statement is on Form S-8, and the information
required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission
by the Registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are incorporated by reference in the Registration Statement;
and

(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be
a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at
the termination of the offering.

(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the
Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee
benefit plan’s annual report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the Registration Statement shall
be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be
deemed to be the initial bona fide offering thereof.

(c) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of
the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Commission such
indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or
controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or
controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has
been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against
public policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.



SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe
that it meets all of the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the city of Yonkers, State of New York, on September 30, 2014.
 

ContraFect Corporation

By: /s/ Julia P. Gregory
 Julia P. Gregory
 Chief Executive Officer

POWER OF ATTORNEY

Each person whose signature appears below appoints JULIA P. GREGORY and MICHAEL MESSINGER, and each of them, any of whom
may act without the joinder of the other, as his true and lawful attorney-in-fact and agent, with full power of substitution and resubstitution, for
him and in his name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) to this
registration statement and any registration statement (including any amendment thereto) for this offering that is to be effective upon filing
pursuant to Rule 462(b) under the Securities Act of 1933, as amended, and to file the same, with all exhibits thereto, and all other documents
in connection therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents full power and
authority to do and perform each and every act and thing requisite and necessary to be done, as fully to all intents and purposes as he might or
would do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents or any of them of their or his substitute and
substitutes, may lawfully do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, as amended, this registration statement has been signed by the following persons in
the capacities and on the dates indicated.
 

Signature   Title  Date

/s/ Julia P. Gregory
Julia P. Gregory

  

Chief Executive Officer and Director
(Principal Executive Officer)
(Principal Financial Officer)  

September 30, 2014

/s/ Michael Messinger
Michael Messinger   

Vice President, Finance and Chief Accounting Officer
(Principal Accounting Officer)  

September 30, 2014

/s/ Sol Barer, Ph.D.
Sol Barer, Ph.D.   

Chairman of the Board
 

September 30, 2014

/s/ Isaac Blech
Isaac Blech   

Director
 

September 30, 2014

/s/ David N. Low, Jr.
David N. Low, Jr.   

Director
 

September 30, 2014

/s/ Michael J. Otto, Ph.D.
Michael J. Otto, Ph.D.   

Director
 

September 30, 2014

/s/ Roger Pomerantz, M.D., F.A.C.P.
Roger Pomerantz, M.D.   

Director, Vice Chairman
 

September 30, 2014

/s/ David A. Scheinberg, M.D., Ph.D.
David A. Scheinberg, M.D., Ph.D.   

Director
 

September 30, 2014

/s/ Cary W. Sucoff
Cary W. Sucoff   

Director
 

September 30, 2014



EXHIBIT INDEX

The following exhibits are filed as part of this Registration Statement:
 
Exhibit
Number Description

  4.1(1) Revised Amended and Restated Certificate of Incorporation of ContraFect Corporation

  4.2(2) Second Amended and Restated Bylaws of ContraFect Corporation

  4.3(3) Form of Common Stock Certificate of ContraFect Corporation

  5.1*  Opinion of Shearman & Sterling LLP

23.1*  Consent of Ernst & Young LLP, Independent Registered Public Accounting Firm

23.2*  Consent of EisnerAmper LLP, Independent Registered Public Accounting Firm

23.3*  Consent of Shearman & Sterling LLP (included in Exhibit 5.1)

24.1*  Power of Attorney (included in this Registration Statement under “Signatures”)

99.1(4)
 

ContraFect Corporation Amended and Restated 2008 Equity Incentive Plan and Form of Stock Option Agreement and Notice of
Exercise

99.2(5) ContraFect Corporation 2014 Omnibus Incentive Plan

99.3*
 

ContraFect Corporation 2014 Omnibus Incentive Plan Form of Stock Option Grant Notice, Option Agreement and Notice of
Exercise

 
* Filed herewith.
(1) Filed as Exhibit 3.1 to the Registrant’s Registration Statement on Form S-1, filed with the Securities and Exchange Commission on

July 25, 2014, and incorporated by reference herein.
(2) Filed as Exhibit 3.2 to the Registrant’s Registration Statement on Form S-1, filed with the Securities and Exchange Commission on

July 3, 2014, and incorporated by reference herein.
(3) Filed as Exhibit 4.1 to the Registrant’s Registration Statement on Form S-1/A, filed with the Securities and Exchange Commission on

July 3, 2014, and incorporated by reference herein.
(4) Filed as Exhibits 10.11 and 10.12 to the Registrant’s Registration Statement on Form S-1, filed with the Securities and Exchange

Commission on April 18, 2014, and incorporated by reference herein.
(5) Filed as Exhibit 10.14 to the Registrant’s Registration Statement on Form S-1/A, filed with the Securities and Exchange Commission on

July 1, 2014, and incorporated by reference herein.



Exhibit 5.1
 

        September 30, 2014

ContraFect Corporation
28 Wells Avenue, Third Floor
Yonkers, New York 10701

Ladies and Gentlemen:

We are acting as counsel for ContraFect Corporation, a Delaware corporation (the “Company”), in connection with the preparation
and filing by the Company with the Securities and Exchange Commission (the “Commission”) of a registration statement on Form S-8 (the
“Registration Statement”), relating to the registration under the Securities Act of 1933, as amended (the “Securities Act”), with respect to
3,358,270 shares of the Company’s common stock, par value $0.0001 per share (the “Shares”), that may be delivered from time to time
pursuant to the Company’s 2014 Omnibus Incentive Plan and the Company’s Amended and Restated 2008 Equity Incentive Plan
(collectively, the “Plans”).

In connection with the foregoing, we have reviewed originals or copies identified to our satisfaction of the following documents:
 

 (a) The Registration Statement;
 

 (b) The Revised Amended and Restated Certificate of Incorporation and the Second Amended and Restated By-laws of the Company,
in each case as amended to date; and

 

 (c) Such corporate records of the Company, certificates of public officials and officers of the Company and agreements and other
documents as we have deemed necessary as a basis for the opinions expressed below.

In our examination, we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as
originals and the conformity with the originals of all documents submitted to us as copies.

Our opinion set forth below is based on the text of the Plans as referenced in the Exhibit Index to the Registration Statement.

Our opinion set forth below is limited to the General Corporation Law of the State of Delaware, and we do not express any
opinion herein concerning any other law.

Based upon and subject to the foregoing and having regard for such legal considerations as we have deemed relevant, we are of the
opinion that authorized but not previously issued Shares which may be delivered under the Plans have been duly authorized by the Company
and, when (a) issued and delivered by the Company in accordance with the terms of the Plans and (b) paid for in full in accordance with the
terms of the Plans, will be validly issued, fully paid and non-assessable.

This opinion letter speaks only as of the date hereof. We expressly disclaim any responsibility to advise you of any development or
circumstance of any kind, including any change of law or fact that may occur after the date of this opinion letter that might affect the opinions
expressed herein.



We hereby consent to the use of this opinion as an exhibit to the Registration Statement. In giving this consent, we do not thereby
concede that we come within the category of persons whose consent is required by the Securities Act or the General Rules and Regulations of
the Commission promulgated thereunder.

This opinion is rendered solely to you in connection with the above matter. This opinion may not be relied upon by you for any
other purpose or relied upon or furnished to any other person without our prior written consent.

Very truly yours,

/s/ Shearman & Sterling LLP



Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in the Registration Statement (Form S-8) pertaining to the ContraFect Corporation Amended and
Restated 2008 Equity Incentive Plan and the ContraFect Corporation 2014 Omnibus Incentive Plan of our report dated April 17, 2014, except
for the paragraph under the caption “Reverse Stock Split” within Note 2, as to which the date is July 25, 2014, with respect to the financial
statements of ContraFect Corporation included in its Registration Statement (Form S-1 No. 333-195378) for the year ended December 31,
2013, filed with the Securities and Exchange Commission.

/s/ Ernst & Young LLP

MetroPark, New Jersey
September 29, 2014



Exhibit 23.2

Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in the Registration Statement of ContraFect Corporation (a development stage company) on
Form S-8 to be filed on or about September 29, 2014 of our report dated October 11, 2013 except for Note 2, Reverse Stock Split, as to which
the date is July 25, 2014, on our audits of the statements of operations, changes in preferred stock and stockholders’ equity (deficit) and cash
flows for the cumulative period from March 17, 2008 (inception) to December 31, 2011 (not separately presented herein) included in the
Prospectus relating to its Registration Statement on Form S-1 (No. 333-195378), which Prospectus was filed with the Securities and
Exchange Commission on July 29, 2014.

/s/ EisnerAmper LLP

Iselin, New Jersey
September 29, 2014



EXHIBIT 99.3

CONTRAFECT CORPORATION
STOCK OPTION GRANT NOTICE

(PURSUANT TO THE 2014 OMNIBUS INCENTIVE PLAN)

In accordance with this Option Grant Notice (the “Grant Notice”), ContraFect Corporation (the “Company”), pursuant to its 2014 Omnibus
Incentive Plan (the “Plan”), hereby grants to you (the “Optionholder”) an option to purchase shares of the Company’s Common Stock as set
forth below. This option is subject to all of the terms and conditions set forth in this Grant Notice, the Option Agreement and the Notice of
Exercise, the Plan (attached hereto as Attachment A) and the Company’s Insider Trading Policy (the “Policy”, attached hereto as Attachment
B) all of which are incorporated herein in their entirety. Capitalized terms not explicitly defined herein but defined in the Plan, the Option
Agreement, or the Policy will have the same definitions as in the Plan, the Option Agreement or the Policy. If there is any conflict between the
terms in this Grant Notice or the Option Agreement and the Plan, the terms of the Plan will control. The Optionholder, this Grant Notice,
Option Agreement and Notice of Exercise and the Plan must comply with all applicable laws and regulations and the Policy.
 

Optionholder:   

Date of Grant:   

Vesting Commencement Date:   

Number of Shares Subject to Option:   

Exercise Price (Per Share):   

Expiration Date:   

 

  

Type of Grant:   ¨ Incentive Stock Option                            ¨ Nonstatutory Stock Option

Vesting Schedule:

  

                 shares vest immediately on Vesting Commencement Date; the balance of the shares vest in a series of
                 successive equal annual installments measured from the Vesting Commencement Date, subject to
Optionholder’s Continuous Service as of each such date.

Payment:   By one or a combination of the following items (described in the Plan and the Option Agreement):

  ¨    By cash, check, bank draft or money order payable to the Company

  ¨    By a “broker-assisted cashless exercise”, only with the consent of the Company’s CEO or General Counsel.

  ¨    By delivery of already-owned shares to the Company if the shares are publicly traded

  

¨     If and only to the extent this option is a Nonstatutory Stock Option, and subject to the Company’s consent at the
time of exercise, by a “net exercise” arrangement
 
¨    Other:                                                                                           

 
1



Additional Terms/Acknowledgements: Optionholder acknowledges receipt of, and understands and agrees to, this Grant Notice, the Option
Agreement, the Plan and the Policy. Optionholder acknowledges and agrees that this Grant Notice and the Option Agreement may not be
modified, amended or revised except as provided in the Plan. Optionholder further acknowledges that as of the Date of Grant, this Grant
Notice, the Option Agreement, the Plan and the Policy set forth the entire understanding between Optionholder and the Company regarding
this option award and supersede all prior oral and written agreements, promises and/or representations on that subject with the exception of:
(i) options previously granted and delivered to Optionholder; (ii) any compensation recovery policy that is adopted by the Company or is
otherwise required by applicable law; and (iii) any written employment or severance arrangement that would provide for vesting acceleration
of this option upon the terms and conditions set forth therein. By accepting this option, Optionholder consents to receive such documents by
electronic delivery and to participate in the Plan through an on-line or electronic system established and maintained by the Company or another
third party designated by the Company.
 
CONTRAFECT CORPORATION  OPTIONHOLDER

By:      
 Signature   Signature

Title:    Date:  

Date:     

ATTACHMENTS: 2014 Omnibus Incentive Plan (Attachment A), ContraFect Insider Trading Policy (Attachment B)
 

2



CONTRAFECT CORPORATION
2014 OMNIBUS INCENTIVE PLAN

OPTION AGREEMENT
(INCENTIVE STOCK OPTION OR NONSTATUTORY STOCK OPTION)

Pursuant to your Stock Option Grant Notice (“Grant Notice”) and this Option Agreement, ContraFect Corporation (the “Company”)
has granted you an option under its 2014 Omnibus Incentive Plan (the “Plan”) to purchase the number of shares of the Company’s Common
Stock indicated in your Grant Notice at the exercise price indicated in your Grant Notice. The option is granted to you effective as of the date
of grant set forth in the Grant Notice (the “Date of Grant”). If there is any conflict between the terms in this Option Agreement and the Plan,
the terms of the Plan will control. Capitalized terms not explicitly defined in this Option Agreement or in the Grant Notice but defined in the
Plan will have the same definitions as in the Plan.

The details of your option, in addition to those set forth in the Grant Notice and the Plan, are as follows:

1. VESTING. Subject to the provisions contained herein, your option will vest as provided in your Grant Notice. Vesting will cease upon
the termination of your Continuous Service.

2. NUMBER OF SHARES AND EXERCISE PRICE. The number of shares of Common Stock subject to your option and your exercise
price per share in your Grant Notice will be adjusted for Capitalization Adjustments as provided in the Plan.

3. EXERCISE RESTRICTION FOR NON-EXEMPT EMPLOYEES. If you are an Employee eligible for overtime compensation under the
Fair Labor Standards Act of 1938, as amended (that is, a “Non-Exempt Employee”), and except as otherwise provided in the Plan, you may
not exercise your option until you have completed at least six (6) months of Continuous Service measured from the Date of Grant, even if you
have already been an employee for more than six (6) months. Consistent with the provisions of the Worker Economic Opportunity Act, you
may exercise your option as to any vested portion prior to such six (6) month anniversary in the case of (i) your death or disability, (ii) a
Corporate Transaction in which your option is not assumed, continued or substituted, (iii) a Change in Control or (iv) your termination of
Continuous Service on your “retirement” (as defined in the Company’s benefit plans).

4. EXERCISE PRIOR TO VESTING (“EARLY EXERCISE”). You may not exercise your option prior to vesting.

5. METHOD OF PAYMENT. You must pay the full amount of the exercise price for the shares you wish to exercise. You may pay the
exercise price in cash or by check, bank draft or money order payable to the Company or in any other manner permitted by your Grant
Notice, which may include one or more of the following:

(a) Provided that at the time of exercise the Common Stock is publicly traded, pursuant to a program developed under Regulation T
as promulgated by the Federal Reserve Board that, prior to the issuance of Common Stock, results in either the receipt of cash (or check) by
the Company or the receipt of irrevocable instructions to pay the aggregate exercise price to the Company from the sales proceeds. This
manner of payment is also known as a “broker-assisted exercise”, “same day sale”, or “sell to cover”.

(b) Provided that at the time of exercise the Common Stock is publicly traded, by delivery to the Company (either by actual
delivery or attestation) of already-owned shares of Common Stock that are owned free and clear of any liens, claims, encumbrances or security
interests, and that are valued at Fair Market Value on the date of exercise. “Delivery” for these purposes, in the sole discretion of the Company
at the time you exercise your option, will include delivery to the Company of your attestation of ownership of such shares of Common Stock
in a form approved by the Company. You may not exercise your option by delivery to the Company of Common Stock if doing so would
violate the provisions of any law, regulation or agreement restricting the redemption of the Company’s stock.

(c) If this option is a Nonstatutory Stock Option, subject to the consent of the Company at the time of exercise, by a “net exercise”
arrangement pursuant to which the Company will reduce the number of shares of Common Stock issued upon exercise of your option by the
largest whole number of shares with a Fair Market Value that does not exceed the aggregate exercise price. You must pay any remaining
balance of the aggregate exercise price not satisfied by the “net exercise” in cash or other permitted form of payment. Shares of Common
Stock will no longer be outstanding under your option and will not be exercisable thereafter if those shares (i) are used to pay the exercise
price pursuant to the “net exercise,” (ii) are delivered to you as a result of such exercise, and (iii) are withheld to satisfy your tax withholding
obligations.
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6. WHOLE SHARES. You may exercise your option only for whole shares of Common Stock.

7. SECURITIES LAW COMPLIANCE. In no event may you exercise your option unless the shares of Common Stock issuable upon
exercise are then registered under the Securities Act or, if not registered, the Company has determined that your exercise and the issuance of
the shares would be exempt from the registration requirements of the Securities Act. The exercise of your option also must comply with all
other applicable laws and regulations governing your option, and you may not exercise your option if the Company determines that such
exercise would not be in material compliance with such laws and regulations (including any restrictions on exercise required for compliance
with Treas. Reg. 1.401(k)-1(d)(3), if applicable).

8. TERM. You may not exercise your option before the Date of Grant or after the expiration of the option’s term. The term of your
option expires, subject to the provisions of Section 5(h) of the Plan, upon the earliest of the following:

(a) three (3) months after the termination of your Continuous Service for any reason other than Cause, your Disability or your
death (except as otherwise provided in Section 8(d) below); provided, however, that if during any part of such three (3) month period your
option is not exercisable solely because of the condition set forth in the section above relating to “Securities Law Compliance,” your option
will not expire until the earlier of the Expiration Date or until it has been exercisable for an aggregate period of three (3) months after the
termination of your Continuous Service; provided further, if during any part of such three (3) month period, the sale of any Common Stock
received upon exercise of your option would violate the Company’s insider trading policy, then your option will not expire until the earlier of
the Expiration Date or until it has been exercisable for an aggregate period of three (3) months after the termination of your Continuous
Service during which the sale of the Common Stock received upon exercise of your option would not be in violation of the Company’s insider
trading policy. Notwithstanding the foregoing, if (i) you are a Non-Exempt Employee, (ii) your Continuous Service terminates within six
(6) months after the Date of Grant, and (iii) you have vested in a portion of your option at the time of your termination of Continuous Service,
your option will not expire until the earlier of (x) the later of (A) the date that is seven (7) months after the Date of Grant, and (B) the date that
is three (3) months after the termination of your Continuous Service, and (y) the Expiration Date;

(b) immediately upon the termination of your Continuous Service for Cause;

(c) twelve (12) months after the termination of your Continuous Service due to your Disability (except as otherwise provided in
Section 8(d)) below;

(d) eighteen (18) months after your death if you die either during your Continuous Service or within three (3) months after your
Continuous Service terminates for any reason other than Cause;

(e) the Expiration Date indicated in your Grant Notice; or

(f) the day before the tenth (10th) anniversary of the Date of Grant.

If your option is an Incentive Stock Option, note that to obtain the federal income tax advantages associated with an Incentive Stock
Option, the Code requires that at all times beginning on the Date of Grant and ending on the day three (3) months before the date of your
option’s exercise, you must be an employee of the Company or an Affiliate, except in the event of your death or Disability. The Company has
provided for extended exercisability of your option under certain circumstances for your benefit but cannot guarantee that your option will
necessarily be treated as an Incentive Stock Option if you continue to provide services to the Company or an Affiliate as a Consultant or
Director after your employment terminates or if you otherwise exercise your option more than three (3) months after the date your employment
with the Company or an Affiliate terminates.

9. EXERCISE.

(a) You may exercise the vested portion of your option (and the unvested portion of your option if your Grant Notice so permits)
during its term by (i) delivering a Notice of Exercise (in a form designated by the Company) or completing such other documents and/or
procedures designated by the Company for exercise and (ii) paying the exercise price and any applicable withholding taxes to the Company’s
stock plan administrator, or such other person as the Company may designate, together with such additional documents as the Company may
then require.

(b) By exercising your option you agree that, as a condition to any exercise of your option, the Company may require you to enter
into an arrangement providing for the payment by you to the Company of any tax withholding obligation of the Company arising by reason of
(i) the exercise of your option, (ii) the lapse of any substantial risk of forfeiture to which the shares of Common Stock are subject at the time of
exercise, or (iii) the disposition of shares of Common Stock acquired upon such exercise.
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(c) If your option is an Incentive Stock Option, by exercising your option you agree that you will notify the Company in writing
within fifteen (15) days after the date of any disposition of any of the shares of the Common Stock issued upon exercise of your option that
occurs within two (2) years after the Date of Grant or within one (1) year after such shares of Common Stock are transferred upon exercise of
your option.

10. TRANSFERABILITY. Except as otherwise provided in this Section 10, your option is not transferable, except by will or by the laws
of descent and distribution, and is exercisable during your life only by you.

(a) CERTAIN TRUSTS. Upon receiving written permission from the Board or its duly authorized designee, you may transfer your
option to a trust if you are considered to be the sole beneficial owner (determined under Section 671 of the Code and applicable state law)
while the option is held in the trust. You and the trustee must enter into transfer and other agreements required by the Company.

(b) DOMESTIC RELATIONS ORDERS. Upon receiving written permission from the Board or its duly authorized designee, and
provided that you and the designated transferee enter into transfer and other agreements required by the Company, you may transfer your
option pursuant to the terms of a domestic relations order, official marital settlement agreement or other divorce or separation instrument as
permitted by Treasury Regulation 1.421-1(b)(2) that contains the information required by the Company to effectuate the transfer. You are
encouraged to discuss the proposed terms of any division of this option with the Company prior to finalizing the domestic relations order or
marital settlement agreement to help ensure the required information is contained within the domestic relations order or marital settlement
agreement. If this option is an Incentive Stock Option, this option may be deemed to be a Nonstatutory Stock Option as a result of such
transfer.

(c) BENEFICIARY DESIGNATION. Upon receiving written permission from the Board or its duly authorized designee, you may,
by delivering written notice to the Company, in a form approved by the Company and any broker designated by the Company to handle option
exercises, designate a third party who, on your death, will thereafter be entitled to exercise this option and receive the Common Stock or other
consideration resulting from such exercise. In the absence of such a designation, your executor or administrator of your estate will be entitled
to exercise this option and receive, on behalf of your estate, the Common Stock or other consideration resulting from such exercise.

11. OPTION NOT A SERVICE CONTRACT. Your option is not an employment or service contract, and nothing in your option will be
deemed to create in any way whatsoever any obligation on your part to continue in the employ of the Company or an Affiliate, or of the
Company or an Affiliate to continue your employment. In addition, nothing in your option will obligate the Company or an Affiliate, their
respective stockholders, boards of directors, officers or employees to continue any relationship that you might have as a Director or Consultant
for the Company or an Affiliate.

12. WITHHOLDING OBLIGATIONS.

(a) At the time you exercise your option, in whole or in part, and at any time thereafter as requested by the Company, you hereby
authorize withholding from payroll and any other amounts payable to you, and otherwise agree to make adequate provision for (including by
means of a “same day sale” pursuant to a program developed under Regulation T as promulgated by the Federal Reserve Board to the extent
permitted by the Company), any sums required to satisfy the federal, state, local and foreign tax withholding obligations of the Company or an
Affiliate, if any, which arise in connection with the exercise of your option.

(b) If this option is a Nonstatutory Stock Option, then upon your request and subject to approval by the Company, and compliance
with any applicable legal conditions or restrictions, the Company may withhold from fully vested shares of Common Stock otherwise issuable
to you upon the exercise of your option a number of whole shares of Common Stock having a Fair Market Value, determined by the
Company as of the date of exercise, not in excess of the minimum amount of tax required to be withheld by law (or such lower amount as may
be necessary to avoid classification of your option as a liability for financial accounting purposes).

(c) You may not exercise your option unless the tax withholding obligations of the Company and/or any Affiliate are satisfied.
Accordingly, you may not be able to exercise your option when desired even though your option is vested, and the Company will have no
obligation to issue a certificate for such shares of Common Stock unless such obligations are satisfied.
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13. TAX CONSEQUENCES. You hereby agree that the Company does not have a duty to design or administer the Plan or its other
compensation programs in a manner that minimizes your tax liabilities. You will not make any claim against the Company, or any of its
Officers, Directors, Employees or Affiliates related to tax liabilities arising from your option or your other compensation. In particular, you
acknowledge that this option is exempt from Section 409A of the Code only if the exercise price per share specified in the Grant Notice is at
least equal to the “fair market value” per share of the Common Stock on the Date of Grant and there is no other impermissible deferral of
compensation associated with the option.

14. NOTICES. Any notices provided for in your option or the Plan will be given in writing (including electronically) and will be deemed
effectively given upon receipt or, in the case of notices delivered by mail by the Company to you, five (5) days after deposit in the United
States mail, postage prepaid, addressed to you at the last address you provided to the Company. The Company may, in its sole discretion,
decide to deliver any documents related to participation in the Plan and this option by electronic means or to request your consent to participate
in the Plan by electronic means. By accepting this option, you consent to receive such documents by electronic delivery and to participate in the
Plan through an on-line or electronic system established and maintained by the Company or another third party designated by the Company.

15. GOVERNING PLAN DOCUMENT. Your option is subject to all the provisions of the Plan, the provisions of which are hereby made a
part of your option, and is further subject to all interpretations, amendments, rules and regulations, which may from time to time be
promulgated and adopted pursuant to the Plan. If there is any conflict between the provisions of your option and those of the Plan, the
provisions of the Plan will control. In addition, your option (and any compensation paid or shares issued under your option) is subject to
recoupment in accordance with The Dodd–Frank Wall Street Reform and Consumer Protection Act and any implementing regulations
thereunder, any clawback policy adopted by the Company and any compensation recovery policy otherwise required by applicable law. No
recovery of compensation under such a clawback policy will be an event giving rise to a right to resign for “good reason” or for a
“constructive termination” (or similar term) under any agreement with the Company.

16. OTHER DOCUMENTS. You hereby acknowledge receipt of and the right to receive a document providing the information required
by Rule 428(b)(1) promulgated under the Securities Act, which includes the Plan prospectus. In addition, you acknowledge receipt of the
Company’s policy permitting certain individuals to sell shares only during certain “window” periods and the Company’s insider trading
policy, in effect from time to time.

17. EFFECT ON OTHER EMPLOYEE BENEFIT PLANS. The value of this option will not be included as compensation, earnings,
salaries, or other similar terms used when calculating your benefits under any employee benefit plan sponsored by the Company or any
Affiliate, except as such plan otherwise expressly provides. The Company expressly reserves its rights to amend, modify, or terminate any of
the Company’s or any Affiliate’s employee benefit plans.

18. VOTING RIGHTS. You will not have voting or any other rights as a stockholder of the Company with respect to the shares to be
issued pursuant to this option until such shares are issued to you. Upon such issuance, you will obtain full voting and other rights as a
stockholder of the Company. Nothing contained in this option, and no action taken pursuant to its provisions, will create or be construed to
create a trust of any kind or a fiduciary relationship between you and the Company or any other person.

19. SEVERABILITY. If all or any part of this Option Agreement or the Plan is declared by any court or governmental authority to be
unlawful or invalid, such unlawfulness or invalidity will not invalidate any portion of this Option Agreement or the Plan not declared to be
unlawful or invalid. Any Section of this Option Agreement (or part of such a Section) so declared to be unlawful or invalid shall, if possible,
be construed in a manner which will give effect to the terms of such Section or part of a Section to the fullest extent possible while remaining
lawful and valid.

20. MISCELLANEOUS.

(a) The rights and obligations of the Company under your option will be transferable to any one or more persons or entities, and all
covenants and agreements hereunder will inure to the benefit of, and be enforceable by the Company’s successors and assigns.
 

6



(b) You agree upon request to execute any further documents or instruments necessary or desirable in the sole determination of the
Company to carry out the purposes or intent of your option.

(c) You acknowledge and agree that you have reviewed your option in its entirety, have had an opportunity to obtain the advice of
counsel prior to executing and accepting your option, and fully understand all provisions of your option.

(d) This Option Agreement will be subject to all applicable laws, rules, and regulations, and to such approvals by any
governmental agencies or national securities exchanges as may be required.

(e) All obligations of the Company under the Plan and this Option Agreement will be binding on any successor to the Company,
whether the existence of such successor is the result of a direct or indirect purchase, merger, consolidation, or otherwise, of all or substantially
all of the business and/or assets of the Company.

* * *

This Option Agreement will be deemed to be signed by you upon the signing by you of the Stock Option Grant Notice to which it is
attached.
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Notice of Exercise

To: ContraFect Corporation                                                                                           Dated:                                     

The undersigned, pursuant to the provisions set forth in the Option Agreement, dated as of                         , a copy of which is attached
hereto, hereby irrevocably elects to purchase                  shares of Common Stock covered by the Option Agreement. The undersigned
herewith makes payment of $                 representing the full purchase price for such shares at the price per share provided for in such Option
Agreement. Such payment takes the form of $                 in lawful money of the United States or delivery of shares of the Company’s
Common Stock in accordance with cashless exercise terms of the Option Agreement.

 
  
 Signature

  
 Print Name

  

  
 Address
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