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We have not, and the underwriters and their affiliates have not, authorized anyone to provide you with any information or to
make any representation not contained in this prospectus. We do not, and the underwriters and their affiliates do not, take any
responsibility for, and can provide no assurances as to, the reliability of any information that others may provide you. We are not,
and the underwriters and their affiliates are not, making an offer to sell, or seeking offers to buy, these securities in any jurisdiction
where the offer or sale is not permitted. The information contained in this prospectus is accurate only as of the date of this
prospectus, regardless of the time of delivery of this prospectus or any sale of our common stock. Our business, financial condition,
operating results and prospects may have changed since that date.

Dealer Prospectus Delivery Obligation
Until
, 2013 (25 days after the commencement of the offering), all dealers that effect transactions in these securities,
whether or not participating in this offering, may be required to deliver a prospectus. This is in addition to the dealer’s obligation to
deliver a prospectus when acting as an underwriter and with respect to unsold allotments or subscriptions.
For investors outside the United States: We have not and the underwriters have not done anything that would permit this offering or
possession or distribution of this prospectus in any jurisdiction where action for that purpose is required, other than in the United States.
Persons outside the United States who come into possession of this prospectus must inform themselves about, and observe any restrictions
relating to, the offering of the shares of common stock and the distribution of this prospectus outside the United States.
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INDUSTRY AND OTHER DATA
Unless otherwise indicated, information contained in this prospectus concerning our industry and the markets in which we operate,
including our general expectations and market position, market opportunity and market share, is based on information from our own
management estimates and research, as well as from industry and general publications and research, surveys and studies conducted by third
parties. Management estimates are derived from publicly available information, our knowledge of our industry and assumptions based on such
information and knowledge, which we believe to be reasonable. Our management estimates have not been verified by any independent source,
and we have not independently verified any third-party information. In addition, assumptions and estimates of our and our industry’s future
performance are necessarily subject to a high degree of uncertainty and risk due to a variety of factors, including those described in “Risk
Factors.” These and other factors could cause our future performance to differ materially from our assumptions and estimates. See “Special
Note Regarding Forward-Looking Statements.”
TRADEMARKS AND TRADE NAMES
This prospectus includes our trademark and service mark, CONTRAFECT® , which is protected under applicable intellectual property
laws and is the property of ContraFect. This prospectus also contains trademarks, service marks, trade names and copyrights of other
companies, which are the property of their respective owners. Solely for convenience, trademarks and trade names referred to in this
prospectus may appear without the ® or TM symbols. We do not intend our use or display of other parties’ trademarks, trade names or service
marks to imply, and such use or display should not be construed to imply, a relationship with, or endorsement or sponsorship of us by, these
other parties.
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PROSPECTUS SUMMARY
This summary highlights information contained elsewhere in this prospectus and does not contain all of the information that you
should consider in making your investment decision. You should read this entire prospectus, including the sections entitled “Risk
Factors” and “Management’s Discussion and Analysis of Financial Condition and Results of Operations,” before deciding to invest in
our common stock. Some of the statements in this summary constitute forward-looking statements, with respect to which you should
review the section of this prospectus entitled “Special Note Regarding Forward-Looking Statements.” Except where the context
otherwise requires or where otherwise indicated, the terms “ContraFect” “we,” “us,” “our,” “issuer,” “our Company” and “our
business” refer to ContraFect Corporation.
Our Company
We are an IND-stage biotechnology company focused on protein and antibody therapeutic products for life-threatening infectious
diseases, particularly those treated in hospital-based settings. We intend to address antibiotic-resistant infections using our novel
bacteriophage lysins alone and in combination with standard of care antibiotics. Lysins are bacteriophage enzymes that digest (or “lyse”)
the bacterial cell wall. Lysins are fundamentally different than standard of care antibiotics discovered to date, in that they have the ability
to kill bacteria immediately upon contact. We believe our most advanced product candidate, CF-301, for which we hold global rights,
will be the first systemic lysin to enter human clinical trials. We believe CF-301’s unique properties will lead us into additional
indications such as pneumonia, skin and skin structure infections, osteomyelitis, and biofilm-related indications for infected prosthetic
joints, indwelling devices and catheters. In addition to lysins, we are exploring therapy with monoclonal antibodies (“Mabs”) that block
and disarm virulence factors of bacteria and viruses, rendering them vulnerable to the natural immune balance of the body. We are
currently focused on Mabs for influenza.
Our Products
CF-301’s lead indication is Staphylococcus aureus (“Staph aureus”) bacteremia, a gram-positive blood borne infection, which
caused 119,000 hospitalizations in 2011 and 30,000 deaths per year in the United States. We filed our Investigational New Drug
(“IND”) application with the U.S. Food and Drug Administration (“FDA”) on March 7, 2013, and are currently in discussions with the
FDA regarding additional information and data needed to enter Phase 1 clinical trials in 2014. Our pre-clinical studies to date have
shown that CF-301 has the following attributes:
•

Rapid bactericidal activity. CF-301 kills millions of bacteria in seconds upon contact. Traditional antibiotics, and most
cytotoxic agents, require bacterial cell division and metabolism to exert their effect and can take hours or days to be effective.
Lysins, however, are fundamentally different in that they have the ability to kill bacteria immediately upon contact. We believe
our lysins, combined with standard of care antibiotics, have the potential to shorten treatment times and reduce the length of
hospital stays.

•

Highly specific to all forms of Staph aureus bacteria. CF-301 exhibits activity specific to all forms of Staph aureus, including
methicillin-resistant (“MRSA”) and vancomycin-resistant isolates (“VISA/VRSA”). Significantly, our lysins digest only the
specific type of target bacteria, which we believe will avoid damaging side effects that often occur when conventional antibiotic
treatments kill the body’s healthy, desirable bacteria.

•

Minimal resistance. To date, bacteria show minimal resistance to CF-301’s killing activity.

•

Synergy with current standard-of-care antibiotics. We have discovered a strong synergistic interaction between lysins and
several standard-of-care antibiotics, including daptomycin, vancomycin and oxacillin. Synergy is defined as the interaction of
two or more agents so that their combined effect is greater than the sum of their individual effects. When used in combination,
lysins and antibiotics offer
1

a dual attack on pathogenic bacteria that is far greater than the sum of their individual contributions. We believe that the use of
CF-301 in combination with, rather than as a replacement for, standard-of-care antibiotics, may help speed adoption of our
product by physicians.
•

Eradicates biofilms. CF-301 eradicates biofilms that protect bacterial infections on indwelling devices from antibiotics.
Biofilms render infections up to 1,000-fold more resistant to penetration by antibiotics. Infected human tissues, such as the
heart valve in endocarditis or bone in osteomyelitis, or indwelling medical devices, such as central venous catheters, prosthetic
joints and pacemakers, are common sites for biofilm formation, providing a hurdle for effective treatment with antibiotics alone.

•

Additional lysin programs for human therapeutics. We have acquired worldwide exclusive rights to nine lysins from The
Rockefeller University. Each lysin targets a specific gram-positive bacteria, including drug-sensitive and drug-resistant forms
of Staph aureus, pneumococcus, group B streptococcus, enterococcus and anthrax. We also have an in-house lysin discovery
platform. We are currently examining recent discoveries of lysins to target gram-negative bacteria. The goal of our CF-301
program is to treat Staph aureus bacteremia and then to expand CF-301 treatment to additional indications, including
pneumonia, skin and skin structure infections and osteomyelitis.

•

Additional focus on influenza. We are developing new treatments for influenza. We currently have more than 60 Mabs in our
research pipeline that cross-react with the three principal strains of influenza (H1, H3 and B). These Mabs react with the
principal protein (hemagglutinin) on the surface of influenza at a region (referred to as the hemagglutinin stalk) which is
genetically stable and does not vary from one season to another. Consequently, these Mabs have several advantages over
conventional Mabs, vaccines, and antivirals, including: (1) bypassing the effects of seasonal change, which allows a single
Mab to neutralize decades of different influenza strains; and (2) providing for the production of a single therapeutic cocktail of
only three Mabs (covering influenza Types A H1 and H3, and Type B).

Our Platform
Lysins
We have an in-house lysin discovery platform that employs functional metagenomic-based techniques for large scale identification
of lysins, enabling the production of lysin banks specific for any particular bacterial pathogen. The ability to rapidly identify lysins
specific for any bacteria of interest provides a steady pipeline of novel lysins for consideration as potential antimicrobial therapeutic
candidates. In addition to our in-house lysin discovery program, we have an active sponsored research agreement for the discovery of
new lysins with Dr. Vincent Fischetti’s Laboratory of Bacterial Pathogenesis and Immunology at The Rockefeller University, where we
have the first right to negotiate a license to all discoveries concerning lysins through October 2016. We are currently examining recent
discoveries of lysins to target gram-negative bacteria.
Monoclonal Antibodies
In addition to lysins, we are exploring combination therapy with Mabs that block and disarm virulence factors of bacteria and
viruses, rendering them vulnerable to the natural immune balance of the body.
Our antibodies are generated by genetic engineering using phage display libraries or other available technologies, enabling the
screening of billions of human Mabs with different binding sites. As these Mabs are generated by genetic engineering, we have the
ability to develop antibodies with a common backbone structure, providing for a similar pharmacokinetic profile (half-life, absorption,
biodistribution, metabolism and excretion). The common properties provide for a unique ability to create a therapeutic utilizing a
combination of Mabs. We are currently focused on developing Mabs for influenza.
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Our Competitive Strengths
We believe the following strengths position us for sustainable growth:
•

CF-301 demonstrates rapid bactericidal activity. CF-301 has been shown to kill millions of Staph aureus bacteria in seconds
upon contact, which has the potential to reduce treatment time and therefore, shorten hospital stays. The average length of time
for hospitalization due to Staph aureus bacteremia is 21 days and the average total cost of hospitalization is $114,000.

•

Lead program suggests minimal resistance to date. Based on our current research and experiments, Staph aureus bacteria
have shown minimal resistance to our drug, CF-301, due to the conserved binding sites.

•

Lysins are highly specific. A key feature of our lysins that distinguishes them from many standard-of-care antibiotics is their
ability to target antibiotic-resistant bacteria, as well as those that are antibiotic-sensitive.

•

Minimal competition. There are only two FDA approved drugs for MRSA bacteremia. MRSA have shown resistance to both
drugs. Additionally, we expect to seek approval for the use of CF-301 in combination with these standard-of-care antibiotics
for Staph aureus bacteremia. We believe the use of CF-301 in combination with, rather than as a replacement for, standard-ofcare antibiotics may help to speed adoption of our product by physicians.

•

Diverse research pipeline behind our lead product. Our lysin discovery platform provides a steady pipeline of novel lysins
for research consideration and has recently generated gram negative lysins of research interest. Our Mab platform and strategy
have resulted in an innovative research program for a therapeutic combination of Mabs to combat influenza.

•

Deep patent portfolio. We have a deep patent portfolio consisting of 14 families of patents and patent applications in the United
States and certain foreign jurisdictions, which include patents filed by us and those licensed from The Rockefeller University
and the Mount Sinai School of Medicine. The portfolio includes six issued U.S. patents. Upon issuance, the CF-301 patent
will have patent protection through 2032.

•

Adequate supply of CF-301 for Phase 1 and Phase 2 trials. CF-301’s properties allow us to manufacture high yields of our
drug in a two-step process with 99% purity at a low cost. We have a sufficient supply of manufactured drug product available
for our currently planned Phase 1 and Phase 2 clinical trials.

•

Substantial market opportunity. Our market opportunity has accelerated and expanded as antibiotic resistance has become a
major threat to global public health. Due to drug-resistant and newly-emerging pathogens, infections in the hospital are already
the fourth leading cause of death in the United States, following heart disease, cancer and stroke. Recently, these pathogens
have become a significant threat outside the hospital, moving rapidly into the general community at large.

•

Proven leadership team. We have assembled a management team and Board of Directors that have founded nine companies
which have gone on to produce multibillion dollar drugs such as Cialis, Tobi, Revlimid and Thalomid.

Our Strategy
Our strategy is to achieve a leadership position in first-in-class drugs against resistant, life-threatening infectious diseases. We plan
to pursue commercialization of therapeutic products through discovery, acquisition and development of protein and antibody products
using three new paradigms:
1)

Advance products from our lysin technology by entering our lead product, CF-301, into clinical trials;

2)

Demonstrate superiority over any one of the standard-of-care drugs alone by combining CF-301 with standard-of-care
antibiotics to enhance their speed and potency; and
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3)

Acquire or discover Mabs that block and disarm virulence factors of bacteria and viruses, rendering them vulnerable to the
natural immune balance of the body. The strategies of our Mab program include: (a) targeting conserved regions of the virus or
bacteria which are not prone to mutation; and (b) targeting multiple proteins expressed from different genes within a bacteria or
virus, allowing for multiplier effects.

Our Management
Our management team has extensive experience in leading the development of innovative therapeutics and significant expertise in
operational, financial and corporate development functions. Our founder and Chief Executive Officer, Robert C. Nowinski, Ph.D., has
founded seven biotechnology companies, including Genetic Systems Corporation (acquired in 1987 for $310 million by The BristolMyers Squibb Company); PathoGenesis Corporation (acquired in 2000 for $660 million by Chiron Corporation); and ICOS
Corporation (acquired in 2006 for $2.2 billion by Eli Lilly and Company). Collectively, these companies have developed and marketed
eight diagnostic tests and two therapeutic drugs (Cialis for erectile dysfunction and TOBI, the leading drug for cystic fibrosis). Our
Executive Vice President and Chief Financial Officer, Julia P. Gregory, has extensive experience in management, operation, finance and
corporate development as President and Chief Executive Officer at Five Prime Therapeutics, Inc. and Executive Vice President and
Chief Financial Officer at Lexicon Pharmaceuticals, Inc. Our Senior Vice President and Chief Medical officer, David Huang, led
development efforts of Zyvox at Pfizer Inc. and Aptivus and Viramune for HIV infections at Boehringer Ingelheim GmbH. Our
Chairman, Sol Barer, and board member Sir Richard Sykes, have significant scientific and executive leadership experience in the
pharmaceutical industry at Celgene Corporation and GlaxoSmithKline, respectively.
Risks Associated with Our Business
Our business and ability to execute our business strategy are subject to a number of risks of which you should be aware before
you decide to buy our common stock. In particular, you should consider the following risks, which are discussed more fully in the
section entitled “Risk Factors” in this prospectus:
•

We are heavily dependent on the success of CF-301. The approval process of the FDA and comparable foreign regulatory
authorities is lengthy, time consuming and inherently unpredictable, and if we are ultimately unable to obtain regulatory
approval for CF-301, our business will be substantially harmed.

•

We have incurred significant losses since our inception. We have not yet generated any revenues from product sales. We expect
to incur losses for at least the next several years and may never achieve or maintain profitability.

•

We have a need for substantial additional funding. If we are unable to raise capital when needed, we could be forced to delay,
reduce or eliminate our product development programs or commercialization efforts.

•

If clinical trials of CF-301, or any other product candidate that we develop, fail to demonstrate safety and efficacy to the
satisfaction of the FDA or similar regulatory authorities outside the United States or do not otherwise produce positive results,
we may incur additional costs or experience delays in completing, or ultimately be unable to complete, the development and
commercialization of CF-301 or any other product candidate.

•

Our future success depends on our ability to attract and retain key employees.

•

If we are unable to obtain and maintain patent protection for our technology and products, or if the scope of the patent
protection is not sufficiently broad, our competitors could develop and commercialize technology and products similar or
identical to ours, and our ability to successfully commercialize our technology and products may be adversely affected.
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Corporate Information
We were incorporated as a Delaware corporation on March 5, 2008. Our corporate headquarters is located at 28 Wells Avenue,
Third Floor, Yonkers, New York 10701. Our telephone number is (914) 207-2300. Our website address is http://www.contrafect.com.
The information on our website is not deemed, and you should not consider such information, to be part of this prospectus.
Implications of Being an Emerging Growth Company
We qualify as an “emerging growth company” as defined in the Jumpstart Our Business Startups Act of 2012 (the “JOBS Act”).
As a result, we are permitted to, and intend to, rely on exemptions from certain disclosure requirements that are otherwise applicable to
public companies. These provisions include, but are not limited to:
•

being permitted to present only two years of audited financial statements and only two years of related “Management’s
Discussion and Analysis of Financial Condition and Results of Operations” in this prospectus;

•

not being required to comply with the auditor attestation requirements of Section 404 of the Sarbanes-Oxley Act of 2002, as
amended (the “Sarbanes-Oxley Act”);

•

reduced disclosure obligations regarding executive compensation in our periodic reports, proxy statements and registration
statements; and

•

exemptions from the requirements of holding a nonbinding advisory vote on executive compensation and stockholder approval
of any golden parachute payments not previously approved.

In addition, the JOBS Act provides that an emerging growth company can take advantage of an extended transition period for
complying with new or revised accounting standards. This provision allows an emerging growth company to delay the adoption of some
accounting standards until those standards would otherwise apply to private companies. We have irrevocably elected not to avail
ourselves of delayed adoption of new or revised accounting standards and, therefore, we will be subject to the same requirements to
adopt new or revised accounting standards as other public companies that are not emerging growth companies.
We will remain an emerging growth company until the earliest to occur of: (i) our reporting $1 billion or more in annual gross
revenues; (ii) the end of fiscal year 2018; (iii) our issuance, in a three year period, of more than $1 billion in non-convertible debt; and
(iv) the end of the fiscal year in which the market value of our common stock held by non-affiliates exceeded $700 million on the last
business day of our second fiscal quarter.
5

THE OFFERING
Common stock offered

shares.

Common stock to be outstanding after this offering

shares (or
option in full).

shares if the underwriters exercise their overallotment

Overallotment option

We have granted the underwriters a 30-day option to purchase up to an additional
shares of our common stock at the initial public offering price to cover overallotments, if any.

Use of proceeds

We currently intend to use the net proceeds from this offering, together with our
existing cash and cash equivalents, to fund the costs of early stage clinical
development of CF-301, to fund research and development, to build our product
platform and to advance our other research programs and for working capital and
general corporate purposes. See the “Use of Proceeds” section in this prospectus for
a more complete description of the intended use of proceeds from this offering.

Proposed NASDAQ Global Market symbol

“

Risk Factors

See “Risk Factors” beginning on page 10 and other information included in this
prospectus for a discussion of factors that you should consider carefully before
deciding to invest in our common stock.

.”

The number of shares of our common stock to be outstanding after this offering is based on 7,084,240 actual shares of our
common stock outstanding as of June 30, 2013, and includes 31,884,144 shares of our common stock issuable upon the automatic
conversion of all outstanding shares of our preferred stock upon the closing of this offering.
The number of shares of our common stock to be outstanding after this offering excludes:
•

15,340,920 shares of our common stock issuable upon the exercise of stock options outstanding as of June 30, 2013 at a
weighted average exercise price of $0.76 per share;

•

5,028,398 shares of our common stock issuable upon the exercise of warrants outstanding as of June 30, 2013 at a weighted
average exercise price of $0.92 per share;

•

434,219 shares of our common stock available for future issuance under our equity compensation plans as of June 30, 2013;

•

the automatic conversion of all outstanding Convertible Notes due 2015 (as defined under “Management’s Discussion and
Analysis of Financial Condition and Results of Operations—Liquidity and Capital Resources—Convertible Notes due 2015”),
together with any accrued and unpaid interest thereon, into an aggregate of
shares of our common stock upon the
closing of this offering;

•

the
shares of our common stock issuable upon the exercise of warrants issued in relation to the sale of the Convertible
Notes due 2015 and outstanding as of June 30, 2013 at a weighted average exercise price of
per share; and

•

an additional
shares of our common stock that will be made available for future issuance under our equity
compensation plans upon the closing of this offering.
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Unless otherwise indicated, all information in this prospectus assumes:
•

no exercise of the outstanding options or warrants described above;

•

no exercise by the underwriters of their option to purchase up to
if any;

•

the automatic conversion of all outstanding shares of our Series A Preferred Stock, Series B Preferred Stock and Series C
Preferred Stock into an aggregate of 31,884,144 shares of our common stock upon the closing of this offering; and

•

the amendment and restatement of our certificate of incorporation and by-laws upon the closing of this offering.
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shares of our common stock to cover over-allotments,

SUMMARY FINANCIAL DATA
The summary historical data presented below should be read in conjunction with the sections entitled “Risk Factors,” “Selected
Historical Financial and Other Data,” “Management’s Discussion and Analysis of Financial Condition and Results of Operations” and
the financial statements and the related notes and other financial data included in this prospectus. We have derived the statements of
operations data for the years ended December 31, 2011 and 2012 from our audited financial statements included elsewhere in this
prospectus. We have derived the statements of operations data for the six months ended June 30, 2012 and 2013 and the balance sheet
data as of June 30, 2013 from our unaudited financial statements included elsewhere in this prospectus. The unaudited financial data
include, in the opinion of our management, all adjustments, including normal recurring adjustments, which are necessary for a fair
statement of our financial position and results of operations for these periods. Our historical results are not necessarily indicative of the
results that may be expected in the future and results of interim periods are not necessarily indicative of the results for the entire year.
Statement of Operations Data
Year Ended December 31,

Operating expenses:
Research and development
General and administrative
Total operating expenses
Loss from operations
Interest expense, net
Net loss
Net loss per share, basic and diluted
Shares used to compute basic and diluted net loss
per share

Six Months Ended June 30,

2011

2012

2012
(unaudited)

2013
(unaudited)

$ 6,618,172
3,887,307
10,505,479
(10,505,479)
(111,450)
$(10,616,929)
$
(1.63)

$ 13,211,111
5,943,062
19,154,173
(19,154,173)
(129,281)
$(19,283,454)
$
(2.74)

$ 4,616,140
2,859,901
7,476,041
(7,476,041)
(75,883)
$(7,551,924)
$
(1.07)

$ 4,492,708
3,783,777
8,276,485
(8,276,485)
(54,701)
$(8,331,186)
$
(1.18)

7,045,177

7,080,985

6,505,204

7,045,177

Period From
March 17,
2008
(Inception) to
June 30, 2013
(unaudited)

$ 25,479,597
16,649,009
42,128,606
(42,128,606)
(422,789)
$(42,551,395)

Balance Sheet Data

Actual

Cash and cash equivalents
Working capital
Total assets
Senior convertible notes
Total debt (3)
Convertible preferred stock
Accumulated deficit
Total stockholders’ (deficit) equity
(1)

$ 9,591,898
4,490,132
16,117,394
7,585,725
8,960,160
39,892,327
(42,551,395)
(39,715,633)

As of June 30, 2013
Pro
Forma (1)

$

Pro Forma As
Adjusted (2)

$

Amounts calculated on a pro forma basis to give effect to:
•

the automatic conversion of all outstanding shares of our Series A Preferred Stock, Series B Preferred Stock and Series C
Preferred Stock into an aggregate of 31,884,144 shares of our common stock upon the closing of this offering; and
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•
(2)

(3)

the automatic conversion of all outstanding Convertible Notes due 2015, together with any accrued and unpaid interest thereon,
into an aggregate of
shares of our common stock upon the closing of this offering.

Amounts calculated on a pro forma as adjusted basis to give further effect to our issuance and sale of shares of our common stock in
this offering at an assumed initial public offering price of $
per share, which is the midpoint of the price range listed on the
cover page of this prospectus, after deducting estimated underwriting discounts and commissions and estimated offering expenses
payable by us.
Total debt includes our Convertible Notes due 2015 and the outstanding balances of our commercial bank lease and note payable on
an actual basis and the outstanding balances of our commercial bank lease and note payable on a pro forma and pro forma as
adjusted basis. On September 6, 2013, we repaid all amounts outstanding under our Master Lease Agreement with Sterling National
Bank. On October 4, 2013, we repaid all amounts outstanding under our Loan and Security Agreement with Silicon Valley Bank.
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RISK FACTORS
Investing in our common stock involves a high degree of risk. You should carefully consider the risks described below, as well as the other
information in this prospectus, including our financial statements and the related notes and “Management’s Discussion and Analysis of
Financial Condition and Results of Operations,” before deciding whether to invest in our common stock. The occurrence of any of the events
or developments described below could harm our business, financial condition, results of operations and growth prospects. In such an event,
the market price of our common stock could decline and you may lose all or part of your investment. Additional risks and uncertainties not
presently known to us or that we currently deem immaterial also may impair our business operations.
Risks Related to Our Financial Position and Need for Additional Capital
We have incurred significant losses since our inception. We have not yet generated any revenues from product sales. We expect to incur
losses for at least the next several years and may never achieve or maintain profitability.
Since inception, we have incurred significant operating losses. Our net loss was $19.3 million for the year ended December 31, 2012.
As of June 30, 2013, we had a deficit accumulated during the development stage of $42.6 million. To date, we have not generated any
revenues and have financed our operations primarily through private placements of our outstanding securities. We have devoted substantially
all of our efforts to research and development. We expect to continue to incur significant expenses and increasing operating losses for at least
the next several years. We anticipate that our expenses will increase substantially in connection with commencing clinical trials of CF-301 for
the treatment of patients with Staph aureus bacteremia. Our expenses also will increase if and as we:
•

maintain, expand and protect our intellectual property portfolio;

•

in-license or acquire other products and technologies;

•

initiate clinical trials for our product candidates;

•

seek marketing approvals for any of our product candidates that successfully complete clinical trials;

•

hire additional clinical, quality control and scientific personnel; and

•

add operational, financial and management information systems and personnel, including personnel to support our product
development and planned future commercialization efforts.

We may never generate revenues that are significant enough to achieve profitability. Even if we do achieve profitability, we may not be
able to sustain or increase profitability on a quarterly or annual basis. Our failure to become and remain profitable would decrease the value of
our company and could impair our ability to raise capital to expand our business or continue our operations. A decline in the value of our
company could also cause you to lose all or part of your investment.
We have a need for substantial additional funding. If we are unable to raise capital when needed, we could be forced to delay, reduce or
eliminate our product development programs or commercialization efforts.
We expect our expenses to increase in connection with our ongoing activities, particularly as we commence the clinical development of
CF-301 and, possibly, other product candidates. Accordingly, we will need to obtain substantial additional funding in connection with our
continuing operations. If we are unable to raise capital when needed or on attractive terms, we could be forced to delay, reduce or eliminate our
research and development programs or any future commercialization efforts.
Our future capital requirements will depend on many factors, including:
•

the complexity, timing and results of our clinical trials of CF-301;

•

the costs, timing and outcome of regulatory review of CF-301;
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•

the costs of developing CF-301 for additional indications;

•

our ability to establish scientific or business collaborations on favorable terms, if at all;

•

the costs of preparing, filing and prosecuting patent or other intellectual property applications, maintaining and protecting our
intellectual property rights and defending against intellectual property-related claims;

•

the extent to which we in-license or acquire other products and technologies; and

•

the scope, progress, results and costs of product development for our product candidates.

Conducting clinical trials is a time-consuming, expensive and uncertain process that takes years to complete, and we may never generate
the necessary data or results to obtain marketing approval and achieve product sales. In addition, if approved, CF-301 or any other product
candidate that we develop may not achieve commercial success. Accordingly, we may need to continue to rely on additional financing to
achieve our business objectives. In addition, we may seek additional capital due to favorable market conditions or strategic considerations,
even if we believe that we have sufficient funds for our current or future operating plans. Adequate additional financing may not be available
to us on acceptable terms, or at all.
Raising additional capital may cause dilution to our stockholders, restrict our operations or require us to relinquish rights to our
technologies or product candidates.
Until such time, if ever, as we can generate substantial product revenues, we expect to finance our cash needs through a combination of
equity offerings, debt financings, collaborations, strategic alliances and marketing, distribution or licensing arrangements. We do not have any
committed external source of funds. To the extent that we raise additional capital through the sale of equity or convertible debt securities, your
ownership interest will be diluted, and the terms of these securities may include liquidation or other preferences that adversely affect your
rights as a stockholder. Debt financing, if available, may involve agreements that include covenants limiting or restricting our ability to take
specific actions, such as incurring additional debt, making capital expenditures or declaring dividends.
If we raise additional funds through collaborations, strategic alliances or marketing, distribution or licensing arrangements with third
parties, we may have to relinquish valuable rights to our technologies, future revenue streams or product candidates or grant licenses on terms
that may not be favorable to us. If we are unable to raise additional funds through equity or debt financings when needed, we may be required
to delay, limit, reduce or terminate our product development or future commercialization efforts or grant rights to develop and market product
candidates that we would otherwise prefer to develop and market ourselves.
Our short operating history may make it difficult for you to evaluate the success of our business to date and to assess our future viability.
We were incorporated in 2008 and commenced active research operations in 2010. Our operations to date have been limited to
organizing and staffing our company, business planning, raising capital and acquiring and developing CF-301 and other potential products.
We have not yet demonstrated our ability to successfully complete Phase 1, Phase 2 or Phase 3 clinical trials, obtain marketing approval,
manufacture a commercial scale product, or arrange for a third party to do so on our behalf, or conduct sales and marketing activities necessary
for successful product commercialization. Consequently, any predictions you make about our future success or viability may not be as accurate
as they could be if we had a longer operating history.
In addition, we may encounter unforeseen expenses, difficulties, complications, delays and other known and unknown factors. We will
need to transition from a company with a product development focus to a company capable of supporting commercial activities. We may not
be successful in such a transition.
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The timing of the milestone and royalty payments we are required to make under our licenses and sponsored research agreements,
including to The Rockefeller University, is uncertain and could adversely affect our cash flows and results of operations.
As described under “Business—Intellectual Property,” we are party to certain licenses and sponsored research agreements, including
with The Rockefeller University, pursuant to which we have acquired licenses to certain patent applications and other intellectual property
related to a series of compounds, including CF-301, to develop and commercialize licensed therapeutics. Under our license and sponsored
research agreements with The Rockefeller University, Mount Sinai School of Medicine and MorphoSys AG, we have an obligation to make
payments upon achievement of specified development, regulatory and commercialization milestones, totaling approximately $26.4 million,
which assumes one product achieving all development and regulatory milestones under each agreement.
The timing of milestone payments under our licenses and sponsored research agreements, including to The Rockefeller University, is
subject to factors relating to the clinical and regulatory development and commercialization of products, including CF-301, many of which are
beyond our control. We may become obligated to make a milestone payment when we do not have the cash on hand to make such payment,
which could require us to delay our clinical trials, curtail our operations, scale back our commercialization and marketing efforts or seek funds
to meet these obligations on terms unfavorable to us.
Our ability to utilize our net operating loss carryforwards and certain other tax attributes may be limited.
Under Section 382 and related provisions of the Internal Revenue Code of 1986, as amended (the “Code”), if a corporation undergoes an
“ownership change” (generally defined as a greater than 50% change (by value) in its equity ownership over a three year period), the
corporation’s ability to use its pre-change net operating loss carryforwards and other pre-change tax attributes to offset its post-change income
may be limited. As a result of our past transactions, we may have experienced, and, upon completion of this offering, may experience, an
“ownership change.” At this time, we have not completed a study to assess whether an ownership change under Section 382 of the Code has
occurred, or whether there have been multiple ownership changes since our formation, due to the costs and complexities associated with such
a study. We may also experience ownership changes in the future as a result of subsequent shifts in our stock ownership. Thus, our ability to
utilize carryforwards of our net operating losses and other tax attributes to reduce future tax liabilities may be substantially restricted. Further,
U.S. tax laws limit the time during which these carryforwards may be applied against future taxes. Therefore, we may not be able to take full
advantage of these carryforwards for federal or state tax purposes. As of December 31, 2012, we had federal and state net operating loss
carryforwards of approximately $35.2 million and $32.5 million, respectively, and federal research and development credits of approximately
$0.7 million, the use of which could be limited or eliminated by virtue of one or more “ownership changes.”
Risks Related to the Discovery, Development and Commercialization of Our Product Candidates
We are heavily dependent on the success of CF-301. The approval process of the FDA and comparable foreign regulatory authorities is
lengthy, time consuming and inherently unpredictable, and if we are ultimately unable to obtain regulatory approval for CF-301, our
business will be substantially harmed.
We have no products that have been approved for sale. Our near-term business prospects are substantially dependent on our ability to
develop and commercialize CF-301. We cannot market or sell CF-301 in the United States without FDA approval, but this approval, if ever
issued, is at least several years away. To commercialize CF-301 outside of the United States, we will need applicable foreign regulatory
approvals. The clinical development of CF-301 is susceptible to the inherent risks of any drug development program, including a failure to
achieve efficacy across a broad population of patients, the potential occurrence of severe adverse events and the risks that the FDA or any
applicable foreign regulatory authority will determine that a drug product is not approvable.
The process required to obtain approval for commercialization from the FDA and similar foreign authorities is unpredictable, and
typically takes many years following the commencement of clinical trials, depending on numerous factors. In addition, approval policies,
regulations, or the type and amount of clinical data necessary to
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obtain regulatory approval may change during the course of a product’s clinical development. We may fail to obtain regulatory approval for
CF-301 or any other product candidates for many reasons, including the following:
•

we may not be able to demonstrate to the satisfaction of the FDA or comparable foreign regulatory authorities that CF-301 or any
other product candidate is safe and effective for any indication;

•

the results of clinical trials may not meet the level of clinical or statistical significance required for approval by the FDA or
comparable foreign regulatory authorities;

•

the FDA or comparable foreign regulatory authorities may disagree with the design or implementation of our clinical trials;

•

we may not be able to demonstrate that CF-301 or any other product candidate’s clinical and other benefits outweigh its safety risks;

•

we may not be able to demonstrate that CF-301 or any other product candidate is superior or non-inferior to the current
standard-of-care or future competitive therapies in development;

•

the data collected from clinical trials of CF-301 or any other product candidate that we develop may not be sufficient to support the
submission of a biologic license application (“BLA”), or other submission or to obtain regulatory approval in the United States or
elsewhere;

•

the approval policies or regulations of the FDA or comparable foreign regulatory authorities may significantly change in a manner
rendering our clinical data insufficient for approval;

•

the FDA or comparable foreign regulatory authorities may disagree with our interpretation of data from pre-clinical studies or clinical
trials;

•

the FDA or comparable foreign regulatory authorities may identify deficiencies in data generated at our clinical trial sites;

•

the FDA or comparable foreign regulatory authorities may identify deficiencies in the clinical practices of the third party contract
research organizations (“CROs”), we use for clinical trials; and

•

the FDA or comparable foreign regulatory authorities may identify deficiencies in the manufacturing processes or facilities of
third-party manufacturers with which we or our collaborators enter into agreements for clinical and commercial supplies.

This lengthy approval process as well as the unpredictability of future clinical trial results may prevent us from obtaining regulatory
approval to market CF-301 or any future product candidates, which would significantly harm our business.
If clinical trials of CF-301, or any other product candidate that we develop, fail to demonstrate safety and efficacy to the satisfaction of
the FDA or similar regulatory authorities outside the United States or do not otherwise produce positive results, we may incur additional
costs or experience delays in completing, or ultimately be unable to complete, the development and commercialization of CF-301 or any
other product candidate.
Before obtaining marketing approval from regulatory authorities for the sale of CF-301 or any other product candidate, we must
complete preclinical development and conduct extensive clinical trials to demonstrate the safety and efficacy of our product candidates in
humans. Clinical testing is expensive, difficult to design and implement, can take many years to complete and is uncertain as to outcome. A
failure of one or more clinical trials can occur at any stage of testing. The outcome of preclinical testing and early clinical trials may not be
predictive of the success of later clinical trials, and interim results of a clinical trial do not necessarily predict final results. Moreover, preclinical
and clinical data are often susceptible to varying interpretations and analyses, and many companies that have believed their product candidates
performed satisfactorily in preclinical studies and clinical trials have nonetheless failed to obtain marketing approval of their products.
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We may experience numerous unforeseen events during, or as a result of, clinical trials that could delay or prevent our ability to receive
marketing approval or commercialize our product candidates, including:
•

clinical trials of our product candidates may produce negative or inconclusive results, and we may decide, or regulators may require
us, to conduct additional clinical trials or abandon product development programs;

•

the number of patients required for clinical trials of our product candidates may be larger than we anticipate, enrollment in these
clinical trials may be slower than we anticipate or participants may drop out of these clinical trials at a higher rate than we anticipate;

•

our third-party contractors may fail to comply with regulatory requirements or meet their contractual obligations to us in a timely
manner, or at all;

•

regulators or institutional review boards (“IRBs”) may not authorize us or our investigators to commence a clinical trial or conduct a
clinical trial at a prospective trial site;

•

we may have delays in reaching or fail to reach agreement on acceptable clinical trial contracts or clinical trial protocols with
prospective trial sites;

•

we may voluntarily suspend or terminate clinical trials of our product candidates for various reasons, including a finding that the
participants are being exposed to unacceptable health risks;

•

regulators or IRBs may require that we or our investigators suspend or terminate clinical research for various reasons, including
noncompliance with regulatory requirements or a finding that the participants are being exposed to unacceptable health risks;

•

the cost of clinical trials of our product candidates may be greater than we anticipate;

•

the supply or quality of our product candidates or other materials necessary to conduct clinical trials of our product candidates may
be insufficient or inadequate; and

•

our product candidates may have undesirable side effects or other unexpected characteristics, causing us or our investigators,
regulators or IRBs to suspend or terminate the trials.

If we are required to conduct additional clinical trials or other testing of CF-301 or any other product candidate that we develop beyond
those that we contemplate, if we are unable to successfully complete clinical trials of our product candidates or other testing, if the results of
these trials or tests are not positive or are only modestly positive or if there are safety concerns, we may:
•

be delayed in obtaining marketing approval for our product candidates;

•

not obtain marketing approval at all;

•

obtain approval for indications or patient populations that are not as broad as intended or desired;

•

obtain approval with labeling that includes significant use or distribution restrictions or safety warnings, including boxed warnings;

•

be subject to additional post-marketing testing requirements; or

•

have the product removed from the market after obtaining marketing approval.

Our product development costs will also increase if we experience delays in testing or marketing approvals. We do not know whether
any clinical trials will begin as planned, will need to be restructured or will be completed on schedule, or at all. Significant clinical trial delays
also could shorten any periods during which we may have the exclusive right to commercialize our product candidates or allow our
competitors to bring products to market before we do and impair our ability to successfully commercialize our product candidates and may
harm our business and results of operations.
14

Delays in clinical trials are common and have many causes, and any such delays could result in increased costs to us and jeopardize,
delay or prevent our ability to obtain regulatory approval and commence product sales as currently contemplated.
We may experience delays in clinical trials of our product candidates. Our planned clinical trials might not begin on time, might need to
be redesigned, might not enroll a sufficient number of patients or might not be completed on schedule, if at all. Clinical trials can be delayed for
a variety of reasons, including the following:
•

imposition of a clinical hold by the FDA or other regulatory authorities;

•

delays in reaching agreement on acceptable terms with prospective CROs and clinical trial sites;

•

delays in recruiting suitable patients to participate in a trial;

•

delays in having patients complete participation in a trial or return for post-treatment follow-up;

•

clinical sites dropping out of a trial to the detriment of enrollment;

•

time required to add new sites;

•

delays in obtaining sufficient supplies of clinical trial materials; or

•

delays resulting from negative or equivocal findings of the data safety monitoring board for a trial.

For example, our IND application for CF-301 has been placed on clinical hold by the FDA because the FDA believes that the results of
the pre-clinical studies we submitted do not provide sufficient information to assess the risks to subjects in our proposed clinical trial. We are
currently in discussions with the FDA regarding additional information and data needed to enter Phase 1 clinical trials.
Patient enrollment, a significant factor in the timing of clinical trials, is affected by many factors, including the size and nature of the
patient population, the proximity of patients to clinical sites, the eligibility criteria for the trial, the design of the clinical trial, competing clinical
trials and clinicians’ and patients’ perceptions as to the potential advantages of the drug being studied in relation to other available therapies,
including any new drugs that may be approved for the indications we are investigating. Any of these delays in completing our clinical trials
could increase our costs, slow down our product development and approval process and jeopardize our ability to commence product sales and
generate revenues.
We may be required to suspend or discontinue clinical trials due to adverse side effects or other safety risks that could preclude approval
of CF-301 or any other product candidates.
Our clinical trials may be suspended at any time for a number of reasons. A clinical trial may be prevented from commencing or may be
suspended or terminated by us, our collaborators, IRBs, the FDA or other regulatory authorities due to an unacceptable safety risk to
participants, a failure to conduct the clinical trial in accordance with regulatory requirements or our clinical protocols, presentation of
unforeseen safety issues or adverse side effects, failure to demonstrate a benefit from using the investigational drug, changes in governmental
regulations or administrative actions, lack of adequate funding to continue the clinical trial, or negative or equivocal findings of the data safety
monitoring board or IRBs for a clinical trial. We may voluntarily suspend or terminate our clinical trials if at any time we believe that they
present an unacceptable risk to participants. If we elect or are forced to suspend or terminate any clinical trial of any product candidates that we
develop, the commercial prospects of such product candidates will be harmed and our ability to generate product revenues, if at all, from any
of these product candidates will be delayed or eliminated. Any of these occurrences may significantly harm our business.
We are significantly dependent on our license agreements with The Rockefeller University that relate to CF-301.
Under our various license agreements with The Rockefeller University, we are obligated to use our diligent efforts to develop and
commercialize licensed products, including CF-301. The Rockefeller University may
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terminate the agreement in the event of our breach of the terms of the license agreements. In the event of such termination, The Rockefeller
University has the right to retain its license and other rights under the agreement, subject to continuing royalties and other obligations. Our
breach of the agreement, including non-payment of any milestone payment, and The Rockefeller University’s subsequent termination of the
agreement, could result in the loss of our rights to develop and commercialize CF-301, which would seriously harm our ability to generate
revenues or achieve profitability.
We rely on CROs to conduct our clinical trials. If these third parties do not successfully carry out their contractual duties or meet
expected deadlines, we may be delayed in obtaining, or may ultimately not be able to obtain, regulatory approval for or commercialize
CF-301 or any other product candidates.
We have relied and will continue to rely on CROs for the execution of our pre-clinical studies and to recruit patients and monitor and
manage data for our clinical programs for CF-301. We control only certain aspects of our CROs’ activities, but we are responsible for
ensuring that each of our studies is conducted in accordance with the applicable protocol and legal, regulatory and scientific standards. Our
reliance on the CROs does not relieve us of these regulatory responsibilities. We and our CROs are required to comply with the FDA’s
regulations and current good clinical practices (“GCPs”), which is an international guideline meant to protect the rights and health of clinical
trial subjects. The FDA enforces its regulations and GCPs through periodic inspections of trial sponsors, principal investigators and clinical
trial sites. If we or our CROs fail to comply with applicable GCPs, the clinical data generated in our clinical trials may be deemed unreliable,
and the FDA may require us to perform additional clinical trials before approving our product candidates. We cannot assure you that, upon
inspection, the FDA will determine that any of our clinical trials comply with GCPs. In addition, to evaluate the safety and effectiveness of
CF-301 to a statistically significant degree our clinical trials will require an adequately large number of test subjects. Any clinical trial that a
CRO conducts abroad on our behalf is subject to similar regulation. Accordingly, if our CROs fail to comply with these regulations or recruit
a sufficient number of patients, we may have to repeat clinical trials, which would delay the regulatory approval process.
In addition, our CROs are not our employees and we cannot control whether or not they devote sufficient time and resources to our
non-clinical, pre-clinical or clinical programs. Our CROs may also have relationships with other commercial entities, including our
competitors, for whom they may also be conducting clinical studies or other drug development activities, which could impede their ability to
devote appropriate time to our clinical programs. If our CROs do not successfully carry out their contractual duties or obligations or meet
expected deadlines, if they need to be replaced, or if the quality or accuracy of the clinical data they obtain is compromised due to the failure to
adhere to our clinical protocols or regulatory requirements, or for other reasons, our clinical trials may be extended, delayed or terminated, and
we may not be able to obtain regulatory approval for or successfully commercialize CF-301 or any other product candidates that we seek to
develop. As a result, our financial results and the commercial prospects for CF-301 or any other product candidates that we seek to develop
would be harmed, our costs could increase and our ability to generate revenues could be delayed or ended.
We have no experience as a company in bringing a drug to regulatory approval.
As a company, we have never obtained regulatory approval for, or commercialized, a drug or biologic. It is possible that the FDA may
refuse to accept any or all of our planned biologics license applications (“BLAs”) for substantive review or may conclude after review of our
data that our application is insufficient to obtain regulatory approval of CF-301 or any future product candidates. If the FDA does not accept
or approve any or all of our planned BLAs, it may require that we conduct additional pre-clinical, clinical or manufacturing validation studies,
which may be costly, and submit that data before it will reconsider our applications. Depending on the extent of these or any other FDA
required studies, approval of any BLA or application that we submit may be significantly delayed, possibly for several years, or may require
us to expend more resources than we have available. Any delay in obtaining, or an inability to obtain, regulatory approvals would prevent us
from meeting our timelines for commercializing CF-301 and our other products candidates, generating revenues and achieving and sustaining
profitability.
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Even if the FDA approves CF-301 or any of our other product candidates, adverse effects discovered after approval could adversely
affect our markets.
If we obtain regulatory approval for CF-301 or any other product candidate that we develop, and we or others later discover that our
products cause adverse effects, a number of potentially significant negative consequences could result, including:
•

regulatory authorities may withdraw their approval of the product;

•

regulatory authorities may require the addition of labeling statements, such as warnings or contraindications or imposition of a risk
management strategy;

•

we may be required to change the way the product is administered, conduct additional clinical studies or restrict the distribution of
the product;

•

we could be sued and held liable for harm caused to patients and our liability insurance may not adequately cover those claims; and

•

our reputation may suffer.

Any of these events could prevent us from maintaining market acceptance of the affected product candidate and could substantially
increase the costs of, or prevent altogether, the commercialization of our product candidates.
Although clinical materials for Phase 1 and Phase 2 human trials of CF-301 have been produced, we have not yet manufactured Phase
3 supplies, scaled up the process for manufacture, validated the process, or contractually secured third parties for manufacture and
commercial supply.
We do not currently have nor do we plan to build the infrastructure or capability internally to manufacture CF-301. We employ the
services of Fujifilm Diosynth Biotechnologies UK LTD (“Fujifilm UK”) to supply the active pharmaceutical ingredient for CF-301. We do
not yet have contracts to produce a commercial supply of the active pharmaceutical ingredient of CF-301; however, we intend to pursue
agreements with Fujifilm UK to do so.
We employ the services of CanGene bioPharma (“CanGene”) to produce CF-301 in its final vialed drug product form. We do not have
contracts for the commercial supply of CF-301 drug product. We intend to pursue agreements with third-party manufacturers regarding
commercial supply at an appropriate future time. We intend to locate second fill finish third-party manufacturers to supply other world regions
such as the European Union or Asia.
Late stage process development activities, including manufacturing process scale up and validation of the CF-301 bulk drug substance,
pose inherent risks that may be greater for biological products such as CF-301 than for small molecules. The process will undergo a 35-fold
scale up from the current clinical process and then be repeated under protocol successfully three times for validation.
There are underlying risks associated with the manufacture of CF-301, which could include cost overruns, new impurities, difficulties in
scaling up or reproducing manufacturing processes and lack of timely availability of raw materials.
In addition, regulatory requirements could pose barriers to the manufacture of our active pharmaceutical ingredient and finished drug
product for CF-301. Our third-party manufacturers are required to comply with current good manufacturing practices (“cGMPs”). As a result,
the manufacturing facilities and processes used by Fujifilm UK and any of our future manufacturers to manufacture CF-301 must pass
inspection by the FDA as part of our BLA review and before approval of CF-301. Similar regulations apply to manufacturers of our products
for use or sale in foreign countries. If our manufacturers cannot successfully manufacture material that conforms to our specifications and the
strict regulatory requirements of the FDA and any applicable foreign
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regulatory authority, we will not be able to secure the applicable approval for CF-301. If these facilities are not deemed compliant with cGMPs
for the commercial manufacture of CF-301, we may need to find alternative manufacturing facilities, which would result in significant delays
of up to several years in obtaining approval. In addition, our manufacturers will be subject to ongoing periodic unannounced inspections by
the FDA and corresponding state and foreign agencies for compliance with cGMPs and similar regulatory requirements.
If Fujifilm UK or any alternate supplier of active pharmaceutical ingredient or finished drug product for CF-301 experiences any
significant difficulties in its respective manufacturing processes, does not comply with the terms of its agreement with us or does not devote
sufficient time, energy and care to providing our manufacturing needs, we could experience significant interruptions in the supply of CF-301,
which could impair our ability to supply CF-301 at the levels required for our clinical trials and commercialization and prevent or delay its
successful development and commercialization.
Developments by competitors, many of which have greater financial and other resources than we do, may render our products or
technologies obsolete or non-competitive.
The pharmaceutical and biotechnology industries are intensely competitive. We compete directly and indirectly with other pharmaceutical
companies, biotechnology companies and academic and research organizations in developing therapies to treat diseases. Smaller or early-stage
companies may also prove to be significant competitors, particularly through collaborative arrangements with large, established companies.
Many of our competitors have substantially greater financial, technical and other resources, such as larger research and development staff and
experienced marketing and manufacturing organizations and well-established sales forces. We compete with companies that have products on
the market or in development for the same indications as our product candidates. We may also compete with organizations that are developing
similar technology platforms. Competitors may develop more effective, more affordable or more convenient products or may achieve earlier
patent protection or commercialization of their products. These competing products may render our product candidates obsolete or limit our
ability to generate revenue from our product candidates. Mergers and acquisitions in the biotechnology and pharmaceutical industries may
result in even more resources being concentrated in our competitors. Competition may increase further as a result of advances in the
commercial applicability of technologies and greater availability of capital for investment in these industries. Our competitors may succeed in
developing, acquiring or licensing, on an exclusive basis, drug products that are more effective or less costly than CF-301 and our other
product candidates.
The commercial success of CF-301 and any other product candidates that we develop will depend upon attaining significant market
acceptance of these products among physicians and payors.
Even if CF-301 or any other product candidates that we develop is approved by the appropriate regulatory authorities for marketing and
sale, physicians may not prescribe the approved product. Market acceptance of CF-301 and any other product candidates that we develop by
physicians, patients and payors will depend on a number of factors, many of which are beyond our control, including:
•

the indications for which the product is approved;

•

acceptance by physicians and payors of each product as a safe and effective treatment;

•

the availability, efficacy and cost of competitive drugs;

•

the effectiveness of our or any third-party partner’s sales force and marketing efforts;

•

the extent to which the product is approved for inclusion on formularies of hospitals and managed care organizations;

•

whether the product is designated under physician treatment guidelines as a first-line therapy or as a second- or third-line therapy for
particular infections;

•

the availability of adequate reimbursement by third parties, such as insurance companies and other health care payors, and/or by
government health care programs, including Medicare and Medicaid;
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•

limitations or warnings contained in a product’s FDA-approved labeling; and

•

prevalence and severity of adverse side effects.

Even if the medical community accepts that CF-301 is safe and efficacious for its approved indication(s), physicians may not
immediately be receptive to the use or may be slow to adopt CF-301 as an accepted treatment for Staph aureus bacteremia (or other
indications). While we believe CF-301 has significant advantages, we cannot assure you that any labeling approved by the FDA will permit us
to promote CF-301 as being superior to competing products. In addition, our efforts to educate the medical community and third-party payors
on the benefits of CF-301 or other product candidates that we develop may require significant resources and may never be successful.
Reimbursement may not be available for CF-301 or any other product candidates that we develop, which could make it difficult for us to
sell our products profitably.
Market acceptance and sales of CF-301 or any other product candidates that we develop will depend on reimbursement policies and may
be affected by health care reform measures. Government authorities and third-party payors, such as private health insurers and health
maintenance organizations, decide which drugs they will pay for and establish reimbursement levels. We cannot be sure that reimbursement
will be available for CF-301 or any other product candidates that we develop. Also, we cannot be sure that the amount of reimbursement
available, if any, will not reduce the demand for, or the price of, our products. If reimbursement is not available or is available only at limited
levels, we may not be able to successfully commercialize CF-301 or any other product candidates that we develop.
In both the United States and some foreign jurisdictions, there have been a number of legislative and regulatory proposals to change the
health care system in ways that could affect our ability to sell our products profitably. In the United States, the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003, also called the Medicare Modernization Act (“MMA”), changed the way Medicare covers and
pays for pharmaceutical products. The legislation expanded Medicare coverage for drug purchases by the elderly and introduced a new
reimbursement methodology based on average sales prices for physician-administered drugs. In addition, this legislation provided authority
for limiting the number of drugs that will be covered in any therapeutic class. As a result of this legislation and the expansion of federal
coverage of drug products, we expect that there will be additional pressure to contain and reduce costs. These cost reduction initiatives and
other provisions of this legislation could decrease the coverage and price that we receive for any approved products and could seriously harm
our business. While the MMA applies only to drug benefits for Medicare beneficiaries, private payors often follow Medicare coverage
policies and payment limitations in setting their own reimbursement rates, and therefore any reduction in reimbursement that results from the
MMA may result in a similar reduction in payments from private payors.
In March 2010, the Patient Protection and Affordable Care Act, as amended by the Health Care and Education Affordability
Reconciliation Act (collectively, the “PPACA”), became law in the United States. The goal of PPACA is to reduce the cost of health care and
substantially change the way health care is financed by both governmental and private insurers. While we cannot predict what impact on
federal reimbursement policies this legislation will have in general or on our business specifically, the PPACA may result in downward
pressure on pharmaceutical reimbursement, which could negatively affect market acceptance of CF-301 or any future products.
We expect to experience pricing pressures in connection with the sale of CF-301 and any other products that we develop, due to the
trend toward managed health care, the increasing influence of health maintenance organizations and additional legislative proposals. If we fail
to successfully secure and maintain reimbursement coverage for our products or are significantly delayed in doing so, we will have difficulty
achieving market acceptance of our products and our business will be harmed.
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Even if we obtain FDA approval of CF-301, or any other product candidate, we may never obtain approval or commercialize our
products outside of the United States, which would limit our ability to realize their full market potential.
In order to market CF-301 or any other products outside of the United States, we must comply with numerous and varying regulatory
requirements of other countries regarding safety and efficacy. Clinical trials conducted in one country may not be accepted by regulatory
authorities in other countries, and regulatory approval in one country does not mean that regulatory approval will be obtained in any other
country. Approval procedures vary among countries and can involve additional product testing and validation and additional administrative
review periods. Seeking foreign regulatory approvals could result in significant delays, difficulties and costs for us and require additional
pre-clinical studies or clinical trials which would be costly and time consuming. Regulatory requirements can vary widely from country to
country and satisfying these and other regulatory requirements is costly, time consuming, uncertain and subject to unanticipated delays. In
addition, our failure to obtain regulatory approval in the United States or any foreign country may delay or have negative effects on the process
for regulatory approval in other countries. We do not have any product candidates approved for sale in the United States or any foreign
country and we do not have experience as a company in obtaining regulatory approval in international markets.
We currently have no marketing and sales organization and have no experience in marketing drug products. If we are unable to
establish our own marketing and sales capabilities, or enter into agreements with third parties, to market and sell our products after they
are approved, we may not be able to generate revenues.
We do not have the capabilities to market, sell and distribute any of our drug products. In order to commercialize any products, we must
develop these capabilities on our own or make arrangements with third parties for the marketing, sales and distribution of our products. The
establishment and development of our own sales force would be expensive and time consuming and could delay any product launch, and we
cannot be certain that we would be able to successfully develop this capability. As a result, we may seek one or more licensing partners to
handle some or all of the sales, marketing or distribution for CF-301 in the United States or elsewhere. However, we may not be able to enter
into arrangements with third parties to sell CF-301 on favorable terms or at all. In the event we are unable to develop our own marketing and
sales force or collaborate with a third-party marketing and sales organization, we would not be able to commercialize CF-301 or any other
product candidates that we develop, which would negatively impact our ability to generate product revenues. Further, whether we
commercialize products on our own or rely on a third party to do so, our ability to generate revenue will be dependent on the effectiveness of
the sales force. In addition, to the extent we rely on third parties to commercialize our approved products, we will likely receive less revenues
or profits than if we commercialized these products ourselves.
We may form or seek strategic alliances in the future, and we may not realize the benefits of such alliances.
We may form or seek strategic alliances, create joint ventures or collaborations or enter into licensing arrangements with third parties that
we believe will complement or augment our development and commercialization efforts with respect to CF-301 and any future product
candidates that we may develop. Any of these relationships may require us to incur non-recurring and other charges, increase our near-and
long-term expenditures, issue securities that dilute our existing stockholders or disrupt our management and business. In addition, we face
significant competition in seeking appropriate strategic partners and the negotiation process is time-consuming and complex. Moreover, we
may not be successful in our efforts to establish a strategic partnership or other alternative arrangements for CF-301 because it may be deemed
to be at too early of a stage of development for collaborative effort and third parties may not view CF-301 as having the requisite potential to
demonstrate safety and efficacy. Any delays in entering into new strategic partnership agreements could delay the development and
commercialization of CF-301 and other product candidates that we develop, which would harm our business prospects, financial condition and
results of operations.
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Risks Related to Regulatory Approval of Our Product Candidates and Other Legal Compliance Matters
If we are not able to obtain, or if there are delays in obtaining, required regulatory approvals, we will not be able to commercialize, or will
be delayed in commercializing, CF-301 and other potential product candidates, and our ability to generate revenue will be materially
impaired.
CF-301 and other product candidates that we develop and the activities associated with their development and commercialization,
including their design, testing, manufacture, safety, efficacy, recordkeeping, labeling, storage, approval, advertising, promotion, sale,
distribution, importation and exportation are subject to comprehensive regulation by the FDA and other regulatory agencies in the United
States and by comparable authorities in other countries. Failure to obtain marketing approval for a product candidate will prevent us from
commercializing the product candidate. We have not received approval to market any product from regulatory authorities in any jurisdiction.
Securing regulatory approval requires the submission of extensive preclinical and clinical data and supporting information to the various
regulatory authorities for each therapeutic indication to establish the product candidate’s safety and efficacy. Securing regulatory approval also
requires the submission of information about the product manufacturing process to, and inspection of manufacturing facilities by, the relevant
regulatory authority. CF-301 and other product candidates that we develop may not be effective, may be only moderately effective or may
prove to have undesirable or unintended side effects or other characteristics that may preclude our obtaining marketing approval or prevent or
limit commercial use.
The process of obtaining marketing approvals, both in the United States and abroad, is expensive, may take many years, if approval is
obtained at all, and can vary substantially based upon a variety of factors, including the type, complexity and novelty of the product candidates
involved. Changes in marketing approval policies during the development period, changes in or the enactment of additional statutes or
regulations, or changes in regulatory review for each submitted product application, may cause delays in the approval or rejection of an
application. The FDA and comparable authorities in other countries have substantial discretion in the approval process and may refuse to
accept any application or may decide that our data is insufficient for approval and require additional preclinical, clinical or other studies. If we
experience delays in obtaining approvals or if we fail to obtain approval of our product candidates that we develop, our ability to generate
revenues will be materially impaired.
Even if we obtain regulatory approval for a product candidate, we will still face extensive regulatory requirements and our products may
face future development and regulatory difficulties.
Even if we obtain regulatory approval in the United States, the FDA may still impose significant restrictions on the indicated uses or
marketing of the approved product, or impose ongoing requirements for potentially costly post-approval studies or post-market surveillance.
The holder of an approved BLA is obligated to monitor and report Adverse Events (“AEs”) and any failure of a product to meet the
specifications in the BLA. The holder of an approved BLA must also submit new or supplemental applications and obtain FDA approval for
certain changes to the approved product, product labeling or manufacturing process. Advertising and promotional materials must comply with
FDA rules and are subject to FDA review, in addition to other potentially applicable federal and state laws.
In addition, drug product manufacturers and their facilities are subject to payment of user fees and continual review and periodic
inspections by the FDA and other regulatory authorities for compliance with cGMPs and adherence to commitments made in the BLA. If we
or a regulatory agency discovers previously unknown problems with a product such as AEs of unanticipated severity or frequency, or
problems with the facility where the product is manufactured, a regulatory agency may impose restrictions relative to that product or the
manufacturing facility, including requiring recall or withdrawal of the product from the market or suspension of manufacturing.
If the FDA or a comparable foreign regulatory authority approves any of our product candidates, the manufacturing processes, labeling,
packaging, distribution, adverse event reporting, storage, advertising,
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promotion and recordkeeping for the product will be subject to extensive and ongoing regulatory requirements. These requirements include
submissions of safety and other post-marketing information and reports, registration requirements and continued compliance with cGMPs and
GCPs for any clinical trials that we conduct post-approval.
If we or our partners fail to comply with applicable regulatory requirements following approval of any of our future product candidates,
a regulatory agency may:
•

issue a warning letter asserting that we are in violation of the law;

•

seek an injunction or impose civil or criminal penalties or monetary fines;

•

suspend or withdraw regulatory approval;

•

suspend any ongoing clinical trials;

•

refuse to approve a pending BLA or supplements to a BLA submitted by us;

•

seize product; or

•

refuse to allow us to enter into supply contracts, including government contracts.

Any government investigation of alleged violations of law could require us to expend significant time and resources in response and
could generate negative publicity. The occurrence of any event or penalty described above may inhibit our ability to commercialize our future
products and generate revenues.
If foreign approval for CF-301 or any other product candidates is obtained, there are inherent risks in conducting business in
international markets.
If approved for commercialization in a foreign country, we intend to enter into agreements with third parties to market CF-301 whenever
it may be approved and wherever we have the right to market it. Consequently, we expect that we will be subject to additional risks related to
entering into international business relationships, including:
•

potentially reduced protection for intellectual property rights;

•

the potential for so-called parallel importing, which is what happens when a local seller, faced with high or higher local prices, opts
to import goods from a foreign market (with low or lower prices) rather than buying them locally;

•

unexpected changes in tariffs, trade barriers and regulatory requirements;

•

economic weakness, including inflation, or political instability in particular foreign economies and markets;

•

compliance with laws for employees working and traveling abroad;

•

foreign taxes, including withholding of payroll taxes;

•

foreign currency fluctuations, which could result in increased operating expenses and reduced revenues;

•

workforce uncertainty in countries where labor unrest is more common than in the United States;

•

production shortages resulting from any events affecting active pharmaceutical ingredient and/or finished drug product supply or
manufacturing capabilities abroad;

•

business interruptions resulting from geo-political actions, including war and terrorism, or natural disasters including earthquakes,
typhoons, floods and fires; and

•

failure to comply with the rules and regulations of the Office of Foreign Asset Control, the Foreign Corrupt Practices Act and other
applicable anti-bribery rules and regulations in other jurisdictions.
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These and other risks may materially adversely affect our ability to attain or sustain revenue from international markets and therefore
materially adversely affect our business.
Product liability lawsuits against us could divert our resources, cause us to incur substantial liabilities and limit commercialization of any
products that we may develop.
We face an inherent risk of product liability exposure related to the testing of CF-301 and any other product candidate that we develop in
human clinical trials and we will face higher degrees of this risk if we commercially sell any products that we develop. If we cannot
successfully defend ourselves against claims that our product candidates or products caused injuries, we will incur substantial liabilities.
Regardless of merit or eventual outcome, liability claims may result in:
•

distraction of our management or other internal resources from pursuing our business strategies;

•

decreased demand for any product candidates or products that we may develop;

•

injury to our reputation and significant negative media attention;

•

withdrawal of clinical trial participants;

•

significant costs to defend the related litigation;

•

substantial monetary awards to trial participants or patients;

•

loss of revenue; and

•

the inability to commercialize any products that we may develop.

We currently hold $5.0 million in product liability insurance coverage, which may not be adequate to cover all liabilities that we may
incur. Insurance coverage is increasingly expensive. We may not be able to maintain insurance coverage at a reasonable cost or in an amount
adequate to satisfy any liability that may arise.
If we fail to comply with environmental, health and safety laws and regulations, we could become subject to fines or penalties or incur
costs that could have a material adverse effect on our business.
We are subject to numerous environmental, health and safety laws and regulations, including those governing laboratory procedures and
the handling, use, storage, treatment and disposal of hazardous materials and wastes. From time to time and in the future, our operations may
involve the use of hazardous and flammable materials, including chemicals and biological materials, and may also produce hazardous waste
products. Even if we contract with third parties for the disposal of these materials and wastes, we cannot eliminate the risk of contamination or
injury from these materials. In the event of contamination or injury resulting from our use of hazardous materials, we could be held liable for
any resulting damages, and any liability could exceed our resources. We also could incur significant costs associated with civil or criminal
fines and penalties for failure to comply with such laws and regulations.
Although we maintain workers’ compensation insurance to cover us for costs and expenses we may incur due to injuries to our
employees resulting from the use of hazardous materials, this insurance may not provide adequate coverage against potential liabilities. We do
not maintain insurance for environmental liability or toxic tort claims.
In addition, we may incur substantial costs in order to comply with current or future environmental, health and safety laws and
regulations. These current or future laws and regulations may impair our research, development or production efforts. Failure to comply with
these laws and regulations also may result in substantial fines, penalties or other sanctions.
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Our relationships with customers and third-party payors will be subject to applicable anti-kickback, fraud and abuse and other
healthcare laws and regulations, which could expose us to criminal sanctions, civil penalties, contractual damages, reputational harm
and diminished profits and future earnings.
Healthcare providers, physicians and third-party payors play a primary role in the recommendation and prescription of any product
candidates for which we obtain marketing approval. Our future arrangements with third-party payors and customers may expose us to broadly
applicable fraud and abuse and other healthcare laws and regulations that may constrain the business or financial arrangements and
relationships through which we market, sell and distribute our products for which we obtain marketing approval. Restrictions under applicable
federal and state healthcare laws and regulations, include the following:
•

the federal healthcare anti-kickback statute prohibits, among other things, persons from knowingly and willfully soliciting, offering,
receiving or providing remuneration, directly or indirectly, in cash or in kind, to induce or reward either the referral of an individual
for, or the purchase, order or recommendation of, any good or service, for which payment may be made under federal and state
healthcare programs such as Medicare and Medicaid;

•

the federal False Claims Act imposes criminal and civil penalties, including through civil whistleblower or qui tam actions, against
individuals or entities for knowingly presenting, or causing to be presented, to the federal government, claims for payment that are
false or fraudulent or making a false statement to avoid, decrease or conceal an obligation to pay money to the federal government;

•

the federal Health Insurance Portability and Accountability Act of 1996, as amended by the Health Information Technology for
Economic and Clinical Health Act, imposes criminal and civil liability for executing a scheme to defraud any healthcare benefit
program and also imposes obligations, including mandatory contractual terms, with respect to safeguarding the privacy, security and
transmission of individually identifiable health information;

•

the federal false statements statute prohibits knowingly and willfully falsifying, concealing or covering up a material fact or making
any materially false statement in connection with the delivery of or payment for healthcare benefits, items or services;

•

the federal transparency requirements under the Affordable Care Act requires manufacturers of drugs, devices, biologics and medical
supplies to report to the Department of Health and Human Services information related to physician payments and other transfers of
value and physician ownership and investment interests; and

•

analogous state laws and regulations, such as state anti-kickback and false claims laws, may apply to sales or marketing
arrangements and claims involving healthcare items or services reimbursed by non-governmental third-party payors, including
private insurers, and some state laws require pharmaceutical companies to comply with the pharmaceutical industry’s voluntary
compliance guidelines and the relevant compliance guidance promulgated by the federal government in addition to requiring drug
manufacturers to report information related to payments to physicians and other health care providers or marketing expenditures.

Efforts to ensure that our business arrangements with third parties will comply with applicable healthcare laws and regulations will
involve substantial costs. It is possible that governmental authorities will conclude that our business practices may not comply with current or
future statutes, regulations or case law involving applicable fraud and abuse or other healthcare laws and regulations. If our operations are
found to be in violation of any of these laws or any other governmental regulations that may apply to us, we may be subject to significant civil,
criminal and administrative penalties, damages, fines, exclusion from government funded healthcare programs, such as Medicare and
Medicaid, and the curtailment or restructuring of our operations. If any of the physicians or other providers or entities with whom we expect to
do business are found to be not in compliance with applicable laws, they may be subject to criminal, civil or administrative sanctions, including
exclusions from government funded healthcare programs.
24

Risks Related to Employee Matters and Managing Growth
Our future success depends on our ability to attract and retain qualified personnel.
We are dependent on Robert C. Nowinski, Ph.D., our Chief Executive Officer, as well as the other principal members of our
management and scientific teams. Although we have formal employment agreements with our executive officers, these agreements do not
prevent them from terminating their employment with us at any time. We do not maintain “key person” insurance for any of our executives or
other employees. The loss of the services of any of these persons could impede the achievement of our development and commercialization
objectives.
Recruiting and retaining qualified scientific, clinical, and sales and marketing personnel will be critical to our success. We may not be
able to attract and retain these personnel on acceptable terms given the competition among numerous pharmaceutical and biotechnology
companies for similar personnel. We also compete for the hiring of scientific and clinical personnel from universities and research institutions.
In addition, we rely on consultants and advisors, including scientific and clinical advisors, to assist us in formulating our development and
commercialization strategy. Our consultants and advisors may be employed by employers other than us and may have commitments under
consulting or advisory contracts with other entities that may limit their availability to us.
We expect to expand our development, regulatory and sales, marketing and distribution capabilities, and as a result, we may encounter
difficulties in managing our growth, which could disrupt our operations.
We expect to experience growth in the number of our employees and the scope of our operations, particularly in the areas of drug
discovery, drug development, regulatory affairs and commercialization. To manage our anticipated future growth, we must continue to
implement and improve our managerial, operational and financial systems, expand our facilities and continue to recruit and train additional
qualified personnel. Due to our limited financial resources and the limited experience of our management team in managing a company with
significant anticipated growth, we may not be able to effectively manage the expansion of our operations or recruit and train additional
qualified personnel. The physical expansion of our operations may lead to significant costs and may divert our management and business
development resources. Any inability to manage growth could delay the execution of our business plans or disrupt our operations.
Risks Related to Our Intellectual Property
If we are unable to obtain and maintain patent protection for our technology and products, or if the scope of the patent protection is not
sufficiently broad, our competitors could develop and commercialize technology and products similar or identical to ours, and our ability
to successfully commercialize our technology and products may be adversely affected.
Our success depends in large part on our ability to obtain and maintain patent protection in the United States and other countries with
respect to our proprietary technology and products. We seek to protect our proprietary position by filing patent applications in the United
States and abroad related to our novel technologies and product candidates that are important to our business. This process is expensive and
time-consuming, and we may not be able to file and prosecute all necessary or desirable patent applications at a reasonable cost or in a timely
manner. It is also possible that we will fail to identify patentable aspects of our research and development output before it is too late to obtain
patent protection. Moreover, if we license technology or product candidates from third parties in the future, these license agreements may not
permit us to control the preparation, filing and prosecution of patent applications, or to maintain the patents, covering this intellectual property.
These agreements could also give our licensors the right to enforce the licensed patents without our involvement, or to decide not to enforce
the patents without our consent. Therefore, in these circumstances, we could not be certain that these patents and applications would be
prosecuted and enforced in a manner consistent with the best interests of our business.
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The patent position of biotechnology and pharmaceutical companies generally is highly uncertain, involves complex legal and factual
questions and has in recent years been the subject of much litigation. As a result, the issuance, scope, validity, enforceability and commercial
value of our patent rights are highly uncertain. Our pending and future patent applications may not result in patents being issued which protect
our technology or products, in whole or in part, or which effectively prevent others from commercializing competitive technologies and
products. Changes in either the patent laws or interpretation of the patent laws in the United States and other countries may diminish the value
of our patents or narrow the scope of our patent protection.
The laws of foreign countries may not protect our rights to the same extent as the laws of the United States. For example, European
patent law restricts the patentability of methods of treatment of the human body more than United States law does. Assuming the other
requirements for patentability are met, historically, in the United States, the first to make the claimed invention was entitled to the patent, while
outside the United States, the first to file a patent application is entitled to the patent. The United States currently uses a first-inventor-to-file
system in which, assuming the other requirements for patentability are met, the first inventor to file a patent application will be entitled to the
patent. Publications of discoveries in the scientific literature often lag behind the actual discoveries, and patent applications in the United States
and other jurisdictions are typically not published until 18 months after filing, or in some cases not at all. Therefore, we cannot be certain that
we were the first to make the inventions claimed in our patents or pending patent applications, or that we were the first to file for patent
protection of such inventions. Moreover, we may be subject to a third party preissuance submission of prior art to the U.S. Patent and
Trademark Office, or become involved in opposition, derivation, reexamination, litigation, inter partes review or interference proceedings, in
the United States or elsewhere, challenging our patent rights or the patent rights of others. An adverse determination in any such submission,
proceeding or litigation could reduce the scope of, or invalidate, our patent rights, allow third parties to commercialize our technology or
products and compete directly with us, without payment to us, or result in our inability to manufacture or commercialize products without
infringing third-party patent rights. In addition, if the breadth or strength of protection provided by our patents and patent applications is
threatened, it could dissuade companies from collaborating with us to license, develop or commercialize current or future product candidates.
Even if our patent applications issue as patents, they may not issue in a form that will provide us with any meaningful protection, prevent
competitors from competing with us or otherwise provide us with any competitive advantage. Our competitors may be able to circumvent our
owned or licensed patents by developing similar or alternative technologies or products in a non-infringing manner.
The issuance of a patent is not conclusive as to its inventorship, scope, validity or enforceability, and our owned and licensed patents
may be challenged in the courts or patent offices in the United States and abroad. Such challenges may result in loss of exclusivity or freedom
to operate or in patent claims being narrowed, invalidated or held unenforceable, in whole or in part, which could limit our ability to stop
others from using or commercializing similar or identical technology and products, or limit the duration of the patent protection of our
technology and products. Given the amount of time required for the development, testing and regulatory review of new product candidates,
patents protecting such candidates might expire before or shortly after such candidates are commercialized. As a result, our patent portfolio
may not provide us with sufficient rights to exclude others from commercializing products similar or identical to ours.
We may become involved in lawsuits to protect or enforce our patents or other intellectual property, which could be expensive, time
consuming and unsuccessful, and which could result in our patents or other intellectual property rights becoming invalidated.
Competitors may infringe our patents, trademarks, copyrights or other intellectual property. To counter infringement or unauthorized use,
we may be required to file infringement claims, which can be expensive and time consuming. Any claims we assert against perceived
infringers could provoke these parties to assert counterclaims against us alleging that we infringe their patents or other intellectual property
rights. In addition, in
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a patent infringement proceeding, a court may decide that a patent of ours is invalid or unenforceable, in whole or in part, construe the patent’s
claims narrowly, or may refuse to stop the other party from using the technology at issue on the grounds that our patents do not cover the
technology in question and therefore cannot be infringed. Similarly, if we assert trademark infringement claims, a court may determine that the
marks we have asserted are invalid, unenforceable, or not infringed, or that the party against whom we have asserted trademark infringement
claims has superior rights to the marks in question. In this case, we could ultimately be forced to cease use of such marks. In any infringement
litigation, any award of monetary damages may be unlikely or very difficult to obtain, and any such award we may receive may not be
commercially valuable. Furthermore, because of the substantial amount of discovery required in connection with intellectual property litigation,
there is a risk that some of our confidential information could be compromised by disclosure during this type of litigation.
Third parties may initiate legal proceedings alleging that we are infringing their intellectual property rights, the outcome of which would
be uncertain and could have a material adverse effect on the success of our business.
Our commercial success depends upon our ability and the ability of our collaborators to develop, manufacture, market, and sell our
product candidates and use our proprietary technologies without infringing the intellectual property and other proprietary rights of third parties.
There is considerable intellectual property litigation in the biotechnology and pharmaceutical industries, and we may become party to, or
threatened with, future adversarial proceedings or litigation regarding intellectual property rights with respect to our products and technology,
including interference proceedings before the U.S. Patent and Trademark Office. Third parties may assert infringement claims against us based
on existing or future intellectual property rights.
If we are found to infringe a third party’s intellectual property rights, we could be required to obtain a license from such third party to
continue developing and marketing our products and technology. However, we may not be able to obtain any required license on commercially
reasonable terms or at all. Even if we were able to obtain a license, it could be non-exclusive, thereby giving our competitors access to the
same technologies licensed to us. We could be forced, including by court order, to cease commercializing the infringing technology or product.
In addition, we could be found liable for monetary damages, including treble damages and attorneys’ fees if we are found to have willfully
infringed a patent or other intellectual property rights of a third party. A finding of infringement could prevent us from commercializing our
product candidates or force us to cease some of our business operations, which could materially harm our business. Claims that we have
misappropriated the confidential information or trade secrets of third parties could have a similar negative impact on our business.
We may be subject to claims by third parties asserting that we or our employees have misappropriated their intellectual property, or
claiming ownership of what we regard as our own intellectual property.
Many of our employees were previously employed at universities or other biotechnology or pharmaceutical companies, including our
competitors or potential competitors. Although we use customary non-disclosure agreements and try to ensure that our employees do not use
the proprietary information or know-how of others in their work for us, we may be subject to claims that we or these employees have used or
disclosed intellectual property, including trade secrets or other proprietary information, of any such employee’s former employer. Litigation
may be necessary to defend against these claims.
In addition, while we typically require our employees and contractors who may be involved in the development of intellectual property to
execute agreements assigning such intellectual property to us, we may be unsuccessful in executing such an agreement with each party who in
fact develops intellectual property that we regard as our own, or such agreements may be inadequately drafted at times thereby not ensuring
assignment to us of all potential intellectual property rights. If we fail in prosecuting or defending any such claims, in addition to paying
monetary damages, we may lose valuable intellectual property rights or personnel. Even if we are successful in prosecuting or defending
against such claims, litigation could result in substantial costs and be a distraction to management.
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Intellectual property litigation could cause us to spend substantial resources and could distract our personnel from their normal
responsibilities.
Even if resolved in our favor, litigation or other legal proceedings relating to intellectual property claims may cause us to incur significant
expenses, and could distract our technical and management personnel from their normal responsibilities. In addition, there could be public
announcements of the results of hearings, motions or other interim proceedings or developments and if securities analysts or investors
perceive these results to be negative, it could have a substantial adverse effect on the price of our common stock. Such litigation or proceedings
could substantially increase our operating losses and reduce the resources available for development, sales, marketing or distribution activities.
We may not have sufficient financial or other resources to adequately conduct or defend such litigation or proceedings. Some of our
competitors may be able to sustain the costs of such litigation or proceedings more effectively than we can because of their greater financial
resources. Uncertainties resulting from the initiation and continuation of patent litigation or other proceedings could have a material adverse
effect on our ability to compete in the marketplace. If we are unable to protect the confidentiality of our trade secrets, our business and
competitive position would be harmed.
In addition to seeking patents for some of our technology and products, we also rely on trade secrets, including unpatented know-how,
technology and other proprietary information, to maintain our competitive position. We seek to protect these trade secrets, in part, by entering
into non-disclosure and confidentiality agreements with parties who have access to them, such as our employees, corporate collaborators,
outside scientific collaborators, contract manufacturers, consultants, advisors and other third parties. We also enter into confidentiality and
invention or patent assignment agreements with our employees and consultants. However, we cannot guarantee that we have executed these
agreements with each party that may have or have had access to our trade secrets, nor can we guarantee that such agreements will always be
adequately drafted so as to be enforceable.
Enforcing a claim that a party illegally disclosed or misappropriated a trade secret is difficult, expensive and time-consuming, and the
outcome is unpredictable. In addition, because of potential differences in laws in different jurisdictions, some courts inside and outside the
United States are less willing or unwilling to protect trade secrets. If any of our trade secrets were to be lawfully obtained or independently
developed by a competitor, we would have no right to prevent them, or those to whom they communicate it, from using that technology or
information to compete with us. If any of our trade secrets were to be disclosed to or independently developed by a competitor, our
competitive position would be harmed.
We have not yet registered our trademarks in all of our potential markets, and failure to secure those registrations could adversely affect
our business.
Our trademark applications may not be allowed for registration, and our registered trademarks may not be maintained or enforced.
During trademark registration proceedings, we may receive rejections from the U.S. Patent and Trademark Office or other applicable foreign
intellectual property offices. Although we are given an opportunity to respond to those rejections, we may be unable to overcome such
rejections, or have to expend additional resources to secure registrations, such as commencing cancellation proceedings against third party
trademark registrations to remove them as obstacles to our trademark applications. In addition, in the U.S. Patent and Trademark Office and in
comparable agencies in many foreign jurisdictions, third parties are given an opportunity to oppose pending trademark applications and to seek
to cancel registered trademarks. Opposition or cancellation proceedings may be filed against our trademarks, and our trademarks may not
survive such proceedings. If we do not secure registrations for our trademarks, we may encounter more difficulty in enforcing them against
third parties than we otherwise would.
In addition, we have not yet proposed a proprietary name for CF-301 in any jurisdiction. Any proprietary name we propose to use with
CF-301 in the United States must be approved by the FDA, regardless of whether we have registered it, or applied to register it, as a
trademark. The FDA typically conducts a review of proposed product names, including an evaluation of potential for confusion with other
product names. If the FDA objects
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to any of our proposed proprietary product names, we may be required to expend significant additional resources in an effort to identify a
suitable proprietary product name that would qualify under applicable trademark laws, not infringe the existing rights of third parties and be
acceptable to the FDA.
Risks Relating to Our Common Stock and this Offering
The price of our common stock may be volatile, and you may not be able to sell your shares at or above the public offering price.
There has been significant volatility in the market price and trading volume of equity securities, which is unrelated to the financial
performance of the companies issuing the securities. In addition, equity markets have experienced significant price and volume fluctuations
that have affected the market prices for the securities of newly public companies for a number of reasons, including reasons that may be
unrelated to the business or operating performance of the companies. These broad market fluctuations may negatively affect the market price of
our common stock. The public offering price for the shares of our common stock being sold in this offering will be determined by negotiations
between the representatives of the underwriters and us and may not be indicative of prices that will prevail in the open market following this
offering. You may not be able to resell your shares at or above the public offering price due to fluctuations in the market price of our common
stock caused by changes in our operating performance or prospects and other factors.
The price at which our common stock will trade after this offering may be volatile due to a number of factors, including:
•

actual or anticipated fluctuations in our financial condition or annual or quarterly results of operations;

•

public reaction to our press releases, other public announcements and filings with the Securities and Exchange Commission (the
“SEC”);

•

changes in investor and financial analyst perceptions of the risks and condition of our business;

•

changes in, or our failure to meet, earnings estimates and other performance expectations of investors or financial analysts;

•

our ability to implement our growth plans;

•

changes in market valuations of companies viewed as similar to us;

•

strategic actions by us or our competitors, such as acquisitions or restructurings;

•

new laws or regulations, or new interpretations of existing laws or regulations, applicable to our business;

•

changes in accounting standards, policies, guidance, interpretations or principles;

•

changes in key personnel;

•

increased competition;

•

termination of the lock-up agreement or other restrictions on the ability of our existing shareholders to sell shares after this offering;

•

sales of common stock by us or members of our management team;

•

the granting or exercise of employee stock options or other equity awards;

•

actions by institutional or other large shareholders;

•

realization of any of the risks described under “Risk Factors” in this prospectus; and

•

general market and economic conditions.
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In the past, following periods of volatility in the equity markets, securities class action lawsuits have been instituted against public
companies. Such litigation, if instituted against us, could result in substantial costs and the diversion of management attention.
Our common stock has no prior public market, and our stock price could be volatile and could decline after this offering.
Prior to this offering, our common stock had no public market. We have negotiated the initial public offering price per share with the
representatives of the underwriters and, therefore, that price may not be indicative of the market price of our common stock after the offering.
We plan to file an application to list our common stock on the NASDAQ Global Market (“NASDAQ”). However, we cannot ensure that an
active public market for our common stock will develop after this offering, or that if it does develop, it will be sustained. In the absence of a
public trading market:
•

you may not be able to liquidate your investment in our common stock;

•

you may not be able to resell your shares at or above the initial public offering price;

•

the market price of our common stock may experience more price volatility; and

•

there may be less efficiency in carrying out your purchase and sale orders.

You will incur immediate and substantial dilution as a result of this offering.
Investors purchasing shares of our common stock in this offering will incur immediate and substantial dilution in net tangible book value
per share. Assuming an initial public offering price of $
per share, purchasers of our common stock will effectively incur dilution of
$
per share in the net tangible book value of their purchased shares. In addition, purchasers of common stock in this offering will have
contributed approximately % of the aggregate price paid by all purchasers of our stock but will own only approximately % of our
common stock outstanding after this offering. In addition, you may experience further dilution to the extent that shares of our common stock
are issued upon the exercise of outstanding stock options and warrants.
We may issue additional common shares or other securities to finance our growth.
We may finance development of our product pipeline or generate additional working capital through equity financing. Therefore, subject
to the rules of the NASDAQ, we may issue additional shares of our common stock, and other equity securities of equal or senior rank,
without shareholder approval, in a number of circumstances from time to time. The issuance by us of shares of our common stock or other
equity securities of equal or senior rank will have the following effects:
•

the proportionate ownership interest in us held by our existing shareholders will decrease;

•

the relative voting strength of each previously outstanding share of common stock may be diminished; and

•

the market price of our common stock may decline.

In addition, if we issue our common shares in a future offering at a price per share lower than the price per share in this offering, it will
be dilutive to purchasers of common shares in this offering.
Future sales of shares may cause the market price of our common stock to decline.
Sales of substantial amounts of our common stock in the public market after this offering, or the perception that these sales may occur,
could adversely affect the price of our common stock and impair our ability to raise capital through the sale of additional equity securities.
Upon completion of this offering, we will have
shares of common stock outstanding. Of these outstanding shares, the shares of
common stock sold in this
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offering will be freely tradable, without restriction, in the public market unless purchased by our “affiliates,” as defined under Rule 144 of the
Securities Act of 1933, as amended (the “Securities Act”). The remaining shares of common stock will be “restricted securities,” as that term is
defined in Rule 144 under the Securities Act, which will be freely tradable subject to the applicable holding period, volume, manner of sale and
other limitations under Rule 144 or Rule 701 of the Securities Act.
Upon completion of this offering, most of the restricted securities will be subject to lock-up agreements with the underwriters, restricting
the sale of such shares for
days after the date of this offering. This lock-up agreement is subject to a number of exceptions, however,
and holders may be released from this agreement with the prior written consent of the underwriters’ representatives.
Additionally, we intend to register all shares of our common stock that we may issue under our employee benefit plans. Once we register
these shares, they can be freely sold in the public market upon issuance, unless pursuant to their terms these stock awards have transfer
restrictions attached to them.
Reports published by analysts, including projections in those reports that exceed our actual results, could adversely affect our common
stock price and trading volume.
We currently expect that securities research analysts, including those affiliated with our underwriters, will establish and publish their
own periodic projections for our business. These projections may vary widely and may not accurately predict the results we actually achieve.
Our stock price may decline if our actual results do not match the projections of these securities research analysts. Similarly, if one or more of
the analysts who write reports on us downgrades our stock or publishes inaccurate or unfavorable research about our business, our stock price
could decline. If one or more of these analysts ceases coverage of us or fails to publish reports on us regularly, our stock price or trading
volume could decline. While we expect research analyst coverage, if no analysts commence coverage of us, the trading price for our stock and
the trading volume could be adversely affected.
Our operating costs as a public company will be significant and our management will be required to devote substantial time to complying
with public company regulations.
As a public company, we expect to incur significant legal, accounting and other expenses, including costs associated with our public
company reporting requirements under the Securities Exchange Act of 1934, as amended (the “Exchange Act”). We must also follow the
rules, regulations and requirements subsequently adopted by the SEC and the NASDAQ and any failure by us to comply with such rules and
requirements could negatively affect investor confidence in us and cause the market price of our common stock to decline. Our executive
officers and other personnel will also need to devote substantial time and financial resources to comply with these rules, regulations and
requirements.
If we do not develop and implement all required accounting practices and policies, we may be unable to provide the financial information
required of a U.S. publicly traded company in a timely and reliable manner.
Prior to this offering, we did not adopt all of the financial reporting and disclosure procedures and controls required of a U.S. publicly
traded company because we were a privately held company. We expect that the implementation of all required accounting practices and policies
and the hiring of additional financial staff will increase our operating costs and could require significant time and resources from our
management and employees. If we fail to develop and maintain effective internal controls and procedures and disclosure procedures and
controls, we may be unable to provide financial information and required SEC reports that a U.S. publicly traded company is required to
provide in a timely and reliable fashion. Any such delays or deficiencies could penalize us, including by limiting our ability to obtain financing,
either in the public capital markets or from private sources and hurt our reputation and could thereby impede our ability to implement our
strategy.
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We have broad discretion in the use of the net proceeds from this offering and may not use them effectively.
Our management will have broad discretion in the application of the net proceeds from this offering and could spend the proceeds in
ways that do not enhance the value of our common stock. The failure by our management to apply these funds effectively could delay the
development of our product candidates, have a material adverse effect on our business or cause the price of our common stock to decline.
Pending their use, we may invest the net proceeds from this offering in a manner that does not produce income or that loses value.
We are an “emerging growth company,” and the reduced disclosure requirements applicable to emerging growth companies may make
our common stock less attractive to investors.
We are an “emerging growth company,” as defined in the JOBS Act, and may remain an emerging growth company for up to five years.
For so long as we remain an emerging growth company, we are permitted and intend to rely on exemptions from certain disclosure
requirements that are applicable to other public companies that are not emerging growth companies. These exemptions include:
•

being permitted to provide only two years of audited financial statements, in addition to any required unaudited interim financial
statements, with correspondingly reduced “Management’s Discussion and Analysis of Financial Condition and Results of
Operations” disclosure;

•

not being required to comply with the auditor attestation requirements in the assessment of our internal control over financial
reporting;

•

not being required to comply with any requirement that may be adopted by the Public Company Accounting Oversight Board
regarding mandatory audit firm rotation or a supplement to the auditor’s report providing additional information about the audit and
the financial statements;

•

reduced disclosure obligations regarding executive compensation; and

•

exemptions from the requirements of holding a nonbinding advisory vote on executive compensation and shareholder approval of
any golden parachute payments not previously approved.

We have taken advantage of reduced reporting burdens in this prospectus. We cannot predict whether investors will find our common
stock less attractive if we rely on these exemptions. If some investors find our common stock less attractive as a result, there may be a less
active trading market for our common stock and our stock price may be more volatile.
We have no present intention to pay dividends and, even if we change that policy, we may be restricted from paying dividends on our
common stock.
We do not intend to pay dividends for the foreseeable future. We currently expect to retain all future earnings, if any, for use in the
development, operation and expansion of our business. Any determination to pay dividends in the future will depend upon, among other
things, our results of operations, plans for expansion, tax considerations, available net profits and reserves, limitations under law, financial
condition, capital requirements and other factors that our Board of Directors considers to be relevant.
Provisions in our corporate charter documents and under Delaware law could make an acquisition of us, which may be beneficial to our
stockholders, more difficult and may prevent attempts by our stockholders to replace or remove our current management.
Provisions in our corporate charter and our bylaws that will become effective upon the closing of this offering may discourage, delay or
prevent a merger, acquisition or other change in control of us that stockholders may consider favorable, including transactions in which you
might otherwise receive a premium for your shares. These provisions could also limit the price that investors might be willing to pay in the
future for shares of our
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common stock, thereby depressing the market price of our common stock. In addition, because our Board of Directors is responsible for
appointing the members of our management team, these provisions may frustrate or prevent any attempts by our stockholders to replace or
remove our current management by making it more difficult for stockholders to replace members of our Board of Directors. Among other
things, these provisions:
•

establish a classified Board of Directors such that not all members of the board are elected at one time;

•

allow the authorized number of our directors to be changed only by resolution of our Board of Directors;

•

limit the manner in which stockholders can remove directors from the Board of Directors;

•

establish advance notice requirements for stockholder proposals that can be acted on at stockholder meetings and nominations to our
Board of Directors;

•

require that stockholder actions must be effected at a duly called stockholder meeting and prohibit actions by our stockholders by
written consent;

•

limit who may call stockholder meetings;

•

authorize our board of directors to issue preferred stock without stockholder approval, which could be used to institute a shareholder
rights plan, or so-called “poison pill,” that would work to dilute the stock ownership of a potential hostile acquirer, effectively
preventing acquisitions that have not been approved by our Board of Directors; and

•

require the approval of the holders of at least 75% of the votes that all our stockholders would be entitled to cast to amend or repeal
certain provisions of our charter or bylaws.

Moreover, because we are incorporated in Delaware, we are governed by the provisions of Section 203 of the Delaware General
Corporation Law, which prohibits a person who owns in excess of 15% of our outstanding voting stock from merging or combining with us
for a period of three years after the date of the transaction in which the person acquired in excess of 15% of our outstanding voting stock,
unless the merger or combination is approved in a prescribed manner.
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SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS
Certain of the statements set forth under the captions “Prospectus Summary” and “Use of Proceeds” and elsewhere in this prospectus
and the appendices attached hereto constitute forward-looking statements. All statements other than statements of historical facts contained in
this prospectus, including statements regarding our future results of operations and financial position, business strategy, plans and prospects,
timing of the commencement or completion of clinical trials, projected revenue or costs and objectives of management for future research,
development or operations, are forward-looking statements. Forward-looking statements include, without limitation, any statement that may
predict, forecast, indicate, or imply future results, performance or achievements, and may contain the words “estimate,” “project,” “intend,”
“forecast,” “potential,” “anticipate,” “plan,” “planning,” “expect,” “believe,” “will,” “will likely,” “should,” “could,” “would,” “may” or words
or expressions of similar meaning. All such forward-looking statements involve significant risks and uncertainties, including, but not limited
to, statements regarding:
•

the research and development, marketing and sales programs of the Company;

•

the effect of competition and proprietary rights of third parties;

•

the availability of additional financing for the Company;

•

the effects of existing and future federal, state and foreign regulations;

•

the seeking of joint development, licensing or distribution and collaboration and marketing arrangements with third parties; and

•

the period of time for which the proceeds of this offering will enable the Company to fund its operations.

As more fully described in this prospectus under the heading “Risk Factors,” many important factors affect our ability to achieve our
stated objectives and to develop and commercialize any product candidates, including, among other things, our ability to:
•

obtain substantial additional funds;

•

obtain and maintain all necessary patents or licenses;

•

demonstrate the safety and efficacy of product candidates at each stage of development;

•

meet applicable regulatory standards and receive required regulatory approvals;

•

meet obligations and required milestones under agreements;

•

retain key executives and to attract, retain and motivate qualified personnel;

•

be capable of manufacturing and distributing products in commercial quantities at reasonable costs; and

•

compete against other products and to market our products in a profitable manner.

Therefore, prospective investors are cautioned that there can be no assurance that the forward-looking statements included in this
prospectus will prove to be accurate. In light of the significant uncertainties inherent in the forward-looking statements included herein, the
inclusion of such information should not be regarded as a representation or warranty by the Company or any other person that the objectives
and plans of the Company will be achieved in any specified time frame, if at all. Except to the extent required by applicable laws or rules, the
Company does not undertake any obligation to update any forward-looking statements or to announce revisions to any of the forward-looking
statements.
We caution you that the important factors described in the sections in this prospectus entitled “Risk Factors” and “Management’s
Discussion and Analysis of Financial Condition and Results of Operations” may not be all of the factors that are important to you. In addition,
we cannot assure you that we will realize the results or developments we expect or anticipate or, even if substantially realized, that they will
result in the consequences
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or affect us or our operations in the way we expect. Moreover, we operate in a very competitive and rapidly changing environment. New risks
emerge from time to time. It is not possible for our management to predict all risks, nor can we assess the impact of all factors on our business
or the extent to which any factor, or combination of factors, may cause actual results to differ materially and adversely from those contained in
any forward-looking statements we may make. The forward-looking statements included in this prospectus are made only as of the date
hereof. We undertake no obligation to publicly update or revise any forward-looking statement as a result of new information, future events or
otherwise, except as otherwise required by law.
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USE OF PROCEEDS
We estimate that the net proceeds to us from our issuance and sale of
shares of common stock in this offering will be
approximately $
million, assuming an initial public offering price of $
per share, which is the midpoint of the price range listed on
the cover page of this prospectus, and after deducting underwriting discounts and commissions and estimated offering expenses payable by
us.
A $1.00 increase (decrease) in the assumed initial public offering price of $
per share would increase (decrease) our net proceeds
from this offering by approximately $
million, assuming that the number of shares offered by us, as set forth on the cover page of this
prospectus, remains the same, and after deducting the underwriting discounts and commissions and estimated offering expenses payable by
us.
We currently estimate that we will use the net proceeds from this offering, together with our existing cash and cash equivalents, as
follows:
•

to fund the costs of early stage clinical development of CF-301;

•

to fund research and development, to build our product platform and advance our other research programs; and

•

for working capital and general corporate purposes.

This expected use of net proceeds from this offering represents our intentions based upon our current plans and business conditions,
which could change in the future as our plans and business conditions evolve. The amounts and timing of our actual expenditures may vary
significantly depending on numerous factors, including the progress of our development, the status of and results from clinical trials, as well
as any collaborations that we may enter into with third parties for our product candidates, and any unforeseen cash needs. As a result, our
management will retain broad discretion over the allocation of the net proceeds from this offering.
Based on our planned use of the net proceeds from this offering and our existing cash and cash equivalents described above, we estimate
that such funds will be sufficient to enable us to complete early stage clinical trials of CF-301.
Pending our use of the net proceeds from this offering, we intend to invest the net proceeds in a variety of capital preservation
investments, including short-term, investment-grade, interest-bearing instruments and U.S. government securities.
36

DIVIDEND POLICY
We have never declared or paid cash dividends on our capital stock. We currently intend to retain any future earnings for use in the
operation of our business and do not intend to declare or pay any cash dividends in the foreseeable future. Any further determination to pay
dividends on our capital stock will be at the discretion of our Board of Directors, subject to applicable laws, and will depend on our financial
condition, results of operations, capital requirements, general business conditions, and other factors that our Board of Directors considers
relevant.
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CAPITALIZATION
The following table sets forth our cash and cash equivalents and capitalization as of June 30, 2013:
•

on an actual basis;

•

on a pro forma basis to give effect to:

•

(1)

the automatic conversion of all outstanding shares of our Series A Preferred Stock, Series B Preferred Stock and Series C
Preferred Stock into an aggregate of 31,884,144 shares of our common stock upon the closing of this offering; and

(2)

the automatic conversion of all outstanding Convertible Notes due 2015, together with any accrued and unpaid interest
thereon, into an aggregate of
shares of our common stock upon the closing of this offering.

on a pro forma as adjusted basis to give further effect to our issuance and sale of
shares of our common stock in this
offering at an assumed initial public offering price of $
per share, which is the midpoint of the price range listed on the cover
page of this prospectus, after deducting estimated underwriting discounts and commissions and estimated offering expenses payable
by us.

Our capitalization following the closing of this offering will be adjusted based on the actual initial public offering price and other terms
of this offering determined at pricing. You should read this table together with “Selected Financial Data,” our financial statements and the
related notes included elsewhere in this prospectus and the “Management’s Discussion and Analysis of Financial Condition and Results of
Operations” section of this prospectus.
As of June 30, 2013

Actual

Cash and cash equivalents

$ 9,591,898

Total debt (2)
Series A Preferred Stock, par value $0.0002 per share; 2,200,000 shares authorized, issued
and outstanding, actual; no shares authorized, issued or outstanding, pro forma and pro
forma as adjusted
Series B Preferred Stock, par value $0.0002 per share; 5,600,000 shares authorized,
4,651,163 shares issued and outstanding, actual; no shares authorized, issued or
outstanding, pro forma and pro forma as adjusted
Series C Preferred Stock, par value $0.0002 per share; 9,090,909 shares authorized, issued
and outstanding, actual; no shares authorized, issued or outstanding, pro forma and pro
forma as adjusted
Stockholders’ equity:
Common stock, par value $0.0001 per share; 200,000,000 shares authorized, 7,084,240
shares issued and outstanding, actual;
shares authorized, pro forma and pro
forma as adjusted;
shares issued and outstanding, pro forma;
shares
issued and outstanding, pro forma as adjusted
Additional paid-in capital
Loan to officer (3)
Accumulated deficit during the development stage
Total stockholders’ (deficit) equity
Total capitalization
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Pro Forma

Pro Forma
As
Adjusted (1)

$

$

$

$

8,960,160
1,964,283
10,175,750
27,752,294

708
3,435,054
(600,000)
(42,551,395)
(39,715,633)
$ 9,136,854

(1)

(2)
(3)

A $1.00 increase (decrease) in the assumed initial public offering price of $
per share, which is the midpoint of the price range listed
on the cover page of this prospectus, would increase (decrease) each of cash and cash equivalents, additional paid-in capital, total
stockholders’ equity and total capitalization on a pro forma as adjusted basis by approximately $
million, assuming that the number of
shares offered by us, as set forth on the cover page of this prospectus, remains the same and after deducting estimated underwriting
discounts and commissions and estimated offering expenses payable by us.
Total debt as of June 30, 2013 includes our Convertible Notes due 2015 and the outstanding balances of our commercial bank lease and
note payable. On September 6, 2013, we repaid all amounts outstanding under our Master Lease Agreement with Sterling National Bank.
On October 4, 2013, we repaid all amounts outstanding under our Loan and Security Agreement with Silicon Valley Bank.
Consists of amounts loaned by us to Dr. Nowinski and settled by Dr. Nowinski on
.

The table above does not include:
•

15,340,920 shares of our common stock issuable upon exercise of stock options outstanding as of June 30, 2013 at a weighted
average exercise price of $0.76 per share;

•

5,028,398 additional shares of our common stock issuable upon exercise of warrants outstanding as of June 30, 2013 at a weighted
average exercise price of $0.92 per share;

•

434,219 additional shares of our common stock available for issuance as of June 30, 2013 under our existing equity incentive plan;

•

the
shares of our common stock issuable upon the exercise of warrants issued in relation to the sale of the Convertible Notes
due 2015 and outstanding as of June 30, 2013 at a weighted average exercise price of $
per share; and

•

additional shares of our common stock available for future issuance under our 2013 equity incentive plan, which will
become effective immediately prior to the closing of this offering.
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DILUTION
If you invest in our common stock in this offering, your ownership interest will be diluted immediately to the extent of the difference
between the public offering price per share of our common stock and the pro forma net tangible book value per share of our common stock
after this offering.
Our historical net tangible book value as of June 30, 2013 was $(41.4) million, or $(5.84) per share of our common stock. Historical net
tangible book value per share represents the amount of our total tangible assets less total liabilities, divided by the number of shares of our
common stock outstanding.
Our pro forma net tangible book value as of June 30, 2013 was $
, or $
per share of our common stock. Pro forma net tangible
book value per share represents the amount of our total tangible assets less our total liabilities, divided by the pro forma number of shares of
our common stock outstanding, the automatic conversion of all outstanding shares of our preferred stock into an aggregate of 31,884,144
shares of our common stock upon the closing of this offering, and the automatic conversion of all outstanding Convertible Notes due 2015,
together with any accrued and unpaid interest thereon, into an aggregate of
shares of our common stock upon the closing of this
offering.
After giving effect to our issuance and sale of
shares of our common stock in this offering at an assumed initial public offering
price of $
per share, which is the midpoint of the price range set forth on the cover page of this prospectus, and after deducting estimated
underwriting discounts and commissions and offering expenses payable by us, our pro forma net tangible book value as of June 30, 2013
would have been $
million, or $
per share. This represents an immediate increase in pro forma net tangible book value per share of
$
to existing stockholders and immediate dilution of $
in pro forma net tangible book value per share to new investors purchasing
common stock in this offering. Dilution per share to new investors is determined by subtracting pro forma net tangible book value per share
after this offering from the initial public offering price per share paid by new investors. The following table illustrates this dilution on a per
share basis:
Assumed initial public offering price per share
Historical net tangible book value per share as of June 30, 2013
Increase attributable to the pro forma transactions described in preceding paragraphs
Pro forma net tangible book value per share as of June 30, 2013
Increase in net tangible book value per share attributable to new investors
Pro forma net tangible book value per share after this offering
Dilution per share to new investors

$
$ (5.84)
$
$
$
$
$

A $1.00 increase or decrease in the assumed initial public offering price of $
per share would increase or decrease our pro forma net
tangible book value by approximately $
, our pro forma net tangible book value per share by approximately $
and dilution per share to
new investors by approximately $
, assuming that the number of shares offered by us, as set forth on the cover page of this prospectus,
remains the same.
If the underwriters exercise their over-allotment option or if any additional shares are issued in connection with the exercise of options,
you will experience further dilution.
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The following table summarizes, on a pro forma basis as of June 30, 2013, the total number of shares purchased from us, the total
consideration paid, or to be paid, and the average price per share paid, or to be paid, by existing stockholders and by new investors in this
offering at an assumed initial public offering price of $
per share, which is the midpoint of the price range set forth on the cover page of
this prospectus, before deducting estimated underwriting discounts and commissions and offering expenses payable by us. As the table
shows, new investors purchasing shares in this offering will pay an average price per share substantially higher than our existing stockholders
paid.
Shares Purchased
Number
Percentage

Existing stockholders
New investors
Total

%
%
%

Total Consideration
Amount
Percentage

$

%
%
%

$

Average Price
Per Share

$

A $1.00 increase or decrease in the assumed initial public offering price of $
per share would increase or decrease the total
consideration paid by new investors by $
million and increase or decrease the percentage of total consideration paid by new investors by
approximately %, assuming that the number of shares offered by us, as set forth on the cover page of this prospectus, remains the same.
The table above is based on shares outstanding as of June 30, 2013 and includes
additional shares of our common stock issuable
upon the automatic conversion of all outstanding shares of our preferred stock into shares of common stock upon the closing of this offering
as well as the automatic conversion of all outstanding Convertible Notes due 2015, together with any accrued and unpaid interest thereon, into
an aggregate of
shares of our common stock upon the closing of this offering.
The table above excludes:
•

15,340,920 shares of our common stock issuable upon the exercise of stock options outstanding as of June 30, 2013 at a weighted
average exercise price of $0.76 per share;

•

5,028,398 additional shares of our common stock issuable upon exercise of warrants outstanding as of June 30, 2013 at a weighted
average exercise price of $0.92 per share;

•

434,219 additional shares of our common stock available for future issuance under our equity compensation plans as of June 30,
2013;

•

the
shares of our common stock issuable upon the exercise of warrants issued in relation to the sale of the Convertible Notes
due 2015 and outstanding as of June 30, 2013 at a weighted average exercise price of $
per share; and

•

an additional
shares of our common stock that will be made available for future issuance under our equity compensation
plans upon the closing of this offering.

To the extent that outstanding stock options are subsequently exercised, there will be further dilution to new investors. If all outstanding
options as of June 30, 2013 had been exercised, the pro forma as adjusted net tangible book value per share after this offering would be
$
, and total dilution per share to new investors would be $
.
If the underwriters exercise their over-allotment option in full, the following will occur:
•

the percentage of shares of our common stock held by existing stockholders will decrease to approximately
of shares of our common stock outstanding after this offering; and

•

the number of shares of our common stock held by new investors will increase to approximately
of our common stock outstanding after this offering.
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% of the total number

% of the total number of shares

SELECTED HISTORICAL FINANCIAL AND OTHER DATA
The following tables summarize our financial data as of the dates and for the periods indicated. We have derived the statements of
operations data and balance sheet data as of and for the years ended December 31, 2011 and 2012 from our audited financial statements
included elsewhere in this prospectus. We have derived the statements of operations data for the six months ended June 30, 2012 and 2013
and the balance sheet data as of June 30, 2013 from our unaudited financial statements included elsewhere in this prospectus. The unaudited
financial data include, in the opinion of our management, all adjustments, including normal recurring adjustments, which are necessary for a
fair statement of our financial position and results of operations for these periods. Our historical results are not necessarily indicative of the
results that may be expected in the future and results of interim periods are not necessarily indicative of the results for the entire year. The
selected historical data presented below should be read in conjunction with the sections entitled “Risk Factors,” “Management’s Discussion
and Analysis of Financial Condition and Results of Operations” and the financial statements and the related notes thereto and other financial
data included elsewhere in this prospectus.
Statement of Operations Data
Year Ended December 31,

Operating expenses:
Research and development
General and administrative
Total operating expenses
Loss from operations
Interest expense, net
Net loss
Net loss per share, basic and diluted
Shares used to compute basic and diluted net loss per
share

Six Months Ended June 30,

2011

2012

2012
(unaudited)

2013
(unaudited)

$ 6,618,172
3,887,307
10,505,479
(10,505,479)
(111,450)
$(10,616,929)
$
(1.63)

$ 13,211,111
5,943,062
19,154,173
(19,154,173)
(129,281)
$(19,283,454)
$
(2.74)

$ 4,616,140
2,859,901
7,476,041
(7,476,041)
(75,883)
$(7,551,924)
$
(1.07)

$ 4,492,708
3,783,777
8,276,485
(8,276,485)
(54,701)
$(8,331,186)
$
(1.18)

7,045,177

7,080,985

6,505,204

7,045,177

Period From
March 17,
2008
(Inception) to
June 30, 2013
(unaudited)

$ 25,479,597
16,649,009
42,128,606
(42,128,606)
(422,789)
$(42,551,395)

Balance Sheet Data
As of December 31,

Cash and cash equivalents
Working capital
Total assets
Senior convertible notes
Total debt (1)
Convertible preferred stock
Accumulated deficit
Total stockholders’ deficit
(1)

2011

2012

As of June 30,
2013
(unaudited)

$ 15,896,303
13,803,919
21,398,315
—
2,646,037
30,471,894
(14,936,755)
(13,177,944)

$ 7,886,264
3,439,918
13,205,664
—
1,900,510
39,892,327
(34,220,209)
(32,231,516)

$ 9,591,898
4,490,132
16,117,394
7,585,725
8,960,160
39,892,327
(42,551,395)
(39,715,633)

Total debt includes our Convertible Notes due 2015 and the outstanding balances of our commercial bank lease and note payable on an
actual basis and the outstanding balances of our commercial bank lease and note payable. On September 6, 2013, we repaid all amounts
outstanding under our Master Lease Agreement with Sterling National Bank. On October 4, 2013, we repaid all amounts outstanding
under our Loan and Security Agreement with Silicon Valley Bank.
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MANAGEMENT’S DISCUSSION AND ANALYSIS OF
FINANCIAL CONDITION AND RESULTS OF OPERATIONS
You should read the following discussion and analysis in conjunction with the information set forth under “Selected Historical
Financial and Other Data” and our financial statements and the notes to those statements included elsewhere in this prospectus. The
statements in this discussion regarding our expectations of future performance, liquidity and capital resources and other non-historical
statements in this discussion are forward-looking statements. These forward-looking statements are subject to numerous risks and
uncertainties, including, but not limited to, the risks and uncertainties described under “Risk Factors” and “Special Note Regarding
Forward-Looking Statements.” Our actual results may differ materially from those contained in or implied by any forward-looking
statements.
Overview
We are an IND-stage biotechnology company focused on protein and antibody therapeutic products for life-threatening infectious
diseases, particularly those treated in hospital-based settings. We intend to address antibiotic-resistant infections using our novel bacteriophage
lysins alone and in combination with standard of care antibiotics. Lysins are bacteriophage enzymes that digest the bacterial cell wall. Lysins
are fundamentally different than standard of care antibiotics discovered to date, in that they have the ability to kill bacteria immediately upon
contact. We believe our most advanced product candidate, CF-301, for which we hold global rights, will be the first systemic lysin to enter
human clinical trials. We believe CF-301’s unique properties will lead us into additional indications such as pneumonia, skin and skin
structure infections, osteomyelitis, and biofilm-related indications for infected prosthetic joints, indwelling devices and catheters. In addition to
lysins, we are exploring therapy with Mabs that block and disarm virulence factors of bacteria and viruses, rendering them vulnerable to the
natural immune balance of the body. We are currently focused on Mabs for influenza.
We are a development stage company. Since our inception in 2008, we have devoted substantially all of our resources to developing our
product candidates and our platform technology, building our intellectual property portfolio, business planning, raising capital, and providing
general and administrative support for these operations. We have not generated any revenues and, to date, have funded our operations
primarily through sales of common stock and convertible preferred stock and issuances of convertible debt to our investors. From inception
through June 30, 2013, we have received proceeds of $0.2 million from the sale of common stock, $44.2 million from the sale of convertible
preferred stock and $10.0 million from the issuance of our Convertible Notes due 2015. On August 20, 2013, we received proceeds of an
additional $1.9 million from the issuance of Convertible Notes due 2015.
We have never been profitable and, from inception through June 30, 2013, our net losses from operations have been $42.6 million. Our
net loss from operations was $8.3 million for the six months ended June 30, 2013, $19.3 million for the year ended December 31, 2012 and
$10.6 million for the year ended December 31, 2011. We expect to incur significant expenses and increasing operating losses for the
foreseeable future. We expect our expenses to increase in connection with our ongoing activities, particularly as we advance our product
candidates through preclinical activities and clinical trials to seek regulatory approval and, if approved, commercialize such product candidates.
Furthermore, upon the closing of this offering, we will record non-cash expense associated with the effect of the beneficial conversion charge
of approximately $
million that will be recorded upon the conversion of our Convertible Notes due 2015. Additionally, we expect to incur
additional costs associated with operating as a public company. Accordingly, we will need additional financing to support our continuing
operations. We will seek to fund our operations through public or private equity or debt financings or other sources. Adequate additional
financing may not be available to us on acceptable terms, or at all. Our failure to raise capital as and when needed would have a negative
impact on our financial condition and our ability to pursue our business strategy. We will need to generate significant revenues to achieve
profitability, and we may never do so.
43

Financial Operations Overview
Revenue
We have not generated any revenue to date. In the future, we may generate revenue from product sales. In addition, to the extent we enter
into licensing or collaboration arrangements, we may have additional sources of revenue. We expect that any revenue we generate will
fluctuate from quarter to quarter as a result of the amount and timing of payments that we may recognize upon the sale of our products, to the
extent that any products are successfully commercialized, and the amount and timing of fees, reimbursements, milestone and other payments
received under any future licensing or collaboration arrangements. If we fail to complete the development of our product candidates in a timely
manner or obtain regulatory approval for them, our ability to generate future revenue, and our results of operations and financial position,
would be materially adversely affected.
Research and Development Expenses
Research and development expenses consist of costs associated with our research activities and the development of CF-301. Our
research and development expenses consist of:
•

employee-related expenses, including salaries, benefits, travel and share-based compensation expense;

•

external research and development expenses incurred under arrangements with third parties such as contract research organizations,
or CROs, contract manufacturers, consultants and academic institutions; and

•

facilities and laboratory and other supplies.

We expense research and development costs to operations as incurred. We account for non-refundable advance payments for goods and
services that will be used in future research and development activities as expenses when the service has been performed or when the goods
have been received, rather than when the payment is made.
To date, a large portion of our research and development work has related to CF-301 and completing preclinical testing to support our
IND application to advance into clinical trials. In the future, we intend to use our employee and infrastructure resources across multiple
development as well as research projects. In the years ended December 31, 2011 and 2012 and for the six months ended June 30, 2012 and
2013, we recorded approximately $6.6 million, $13.2 million, $4.6 million and $4.5 million, respectively, of research and development
expenses. We do not currently utilize a formal time allocation system to allocate employee-related expenses or depreciation to any particular
project because we are organized and record expense by functional department. We anticipate that our research and development expenses will
increase substantially in connection with the commencement of clinical trials of CF-301.
The following table summarizes our research and development expenses by functional area for the years ended December 31, 2011 and
2012:
Year Ended
December 31,

Personnel related
Product development
Laboratory costs
External research and licensing costs
Professional fees
Share-based compensation
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2011

2012

$1,568,581
2,366,139
902,345
1,474,661
288,084
18,362
$6,618,172

$ 2,978,817
4,913,864
2,586,655
2,209,690
475,511
46,574
$13,211,111

The following table summarizes our research and development expenses by functional area for the six months ended June 30, 2012 and
2013:
Six Months Ended
June 30,
2012
2013
(unaudited)

Personnel related
Product development
Laboratory costs
External research and licensing costs
Professional fees
Share-based compensation

$1,402,442
846,485
976,244
1,254,008
115,882
21,079
$4,616,140

$1,661,655
671,410
1,043,247
616,569
353,053
146,774
$4,492,708

The successful development of CF-301 and future product candidates is highly uncertain. This is due to the numerous risks and
uncertainties associated with developing drugs, including the uncertainty of:
•

the scope, rate of progress and expense of our research and development activities;

•

clinical trial results;

•

the terms and timing of regulatory approvals;

•

our ability to market, commercialize and achieve market acceptance for CF-301 or any other product candidate that we may develop
in the future; and

•

the expense, filing, prosecuting, defending and enforcing of patent claims and other intellectual property rights.

A change in the outcome of any of these variables with respect to the development of CF-301 or any other product candidate that we
may develop could mean a significant change in the costs and timing associated with the development of CF-301 or such product candidate.
For example, if the FDA or other regulatory authority were to require us to conduct clinical trials beyond those which we currently anticipate
will be required for the completion of clinical development of CF-301 or if we experience significant delays in enrollment in any clinical trials
of CF-301, we could be required to expend significant additional financial resources and time on the completion of the clinical development of
CF-301.
General and Administrative Expenses
General and administrative expenses consist primarily of salaries and related costs for personnel, including share-based compensation
expense, in our executive, finance and business development functions. Other general and administrative expenses include facility costs,
insurance expenses and professional fees for legal, consulting and accounting services.
We anticipate that our general and administrative expenses will increase in future periods to support increases in our research and
development activities and as a result of increased headcount, expanded infrastructure, increased legal, compliance, accounting and investor
and public relations expenses associated with being a public company and increased insurance premiums, among other factors.
Interest Income
Interest income consists of interest earned on our cash and cash equivalents.
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Interest Expense
Interest expense consists primarily of cash and non-cash interest costs, including the estimated value of equity linked securities issued in
conjunction with the issuance of debt, related to our outstanding debt. In addition, we capitalize costs incurred in connection with the issuance
of debt. We amortize these costs over the life of our debt agreements as interest expense in our statement of operations.
Critical Accounting Policies and Significant Judgments and Estimates
Our management’s discussion and analysis of our financial condition and results of operations is based on our financial statements,
which we have prepared in accordance with U.S. generally accepted accounting principles. The preparation of these financial statements
requires us to make estimates and judgments that affect the reported amounts of assets, liabilities and expenses and the disclosure of contingent
assets and liabilities in our financial statements. On an ongoing basis, we evaluate our estimates and judgments, including those related to
accrued expenses and share-based compensation described in greater detail below. We base our estimates on our limited historical experience,
known trends and events and various other factors that we believe are reasonable under the circumstances, the results of which form the basis
for making judgments about the carrying values of assets and liabilities that are not readily apparent from other sources. Actual results may
differ from these estimates under different assumptions or conditions.
Our significant accounting policies are described in more detail in the notes to our financial statements included elsewhere in this
prospectus. However, we believe that the following accounting policies are the most critical to aid you in fully understanding and evaluating
our financial condition and results of operations:
•

accrual of research and development expenses; and

•

share-based compensation.

Accrued Research and Development Expenses
As part of the process of preparing our financial statements, we are required to estimate our accrued expenses. This process involves
reviewing quotations and contracts, identifying services that have been performed on our behalf and estimating the level of service performed
and the associated cost incurred for the service when we have not yet been invoiced or otherwise notified of the actual cost. The majority of
our service providers invoice us monthly in arrears for services performed or when contractual milestones are met. We make estimates of our
accrued expenses as of each balance sheet date in our financial statements based on facts and circumstances known to us at that time. We
periodically confirm the accuracy of our estimates with the service providers and make adjustments if necessary. The significant estimates in
our accrued research and development expenses are related to fees paid to CROs in connection with research and development activities for
which we have not yet been invoiced.
We base our expenses related to CROs on our estimates of the services received and efforts expended pursuant to quotes and contracts
with CROs that conduct research and development on our behalf. The financial terms of these agreements are subject to negotiation, vary from
contract to contract and may result in uneven payment flows. There may be instances in which payments made to our vendors will exceed the
level of services provided and result in a prepayment of the research and development expense. In accruing service fees, we estimate the time
period over which services will be performed and the level of effort to be expended in each period. If the actual timing of the performance of
services or the level of effort varies from our estimate, we adjust the accrual or prepayment expense accordingly. Although we do not expect
our estimates to be materially different from amounts actually incurred, our understanding of the status and timing of services performed
relative to the actual status and timing of services performed may vary and could result in us reporting amounts that are too high or too low in
any particular period. Differences between our estimates and amounts actually incurred to date, and any resulting adjustments, have not been
material.
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Share-Based Compensation
As we continue to expand our headcount, we expect to make additional stock option grants, which will result in additional share-based
compensation expense. Accordingly, we describe below the methodology we have employed to date in measuring such expenses. Following
the closing of this offering, stock option values will be determined based on the market price of our common stock.
We apply the fair value recognition provisions of Financial Accounting Standards Board Accounting Standards Codification Topic 718,
Stock Compensation (“ASC 718”). Determining the amount of share-based compensation to be recorded requires us to develop estimates of
the fair value of stock options as of their grant date. Share-based compensation expense is recognized ratably over the requisite service period,
which in most cases is the vesting period of the award. Calculating the fair value of share-based awards requires that we make highly
subjective assumptions. We use the Black-Scholes option pricing model to value our stock option awards. Use of this valuation methodology
requires that we make assumptions as to the volatility of our common stock, the expected term of our stock options, the risk free interest rate
for a period that approximates the expected term of our stock options and our expected dividend yield. Because we are a privately-held
company with a limited operating history, we utilize data from a representative group of companies to estimate expected stock price volatility.
We selected companies from the biopharmaceutical industry with similar characteristics to us, including those in the early stage of product
development and with a therapeutic focus. We use the simplified method as prescribed by SEC Staff Accounting Bulletin No. 107,
Share-Based Payment, to calculate the expected term of stock option grants to employees as we do not have sufficient historical exercise data
to provide a reasonable basis upon which to estimate the expected term of stock options granted to employees. We utilize a dividend yield of
zero based on the fact that we have never paid cash dividends and have no current intention to pay cash dividends. The risk-free interest rate
used for each grant is based on the U.S. Treasury yield curve in effect at the time of grant for instruments with a similar expected life. We
estimated the fair value of options as of their grant date using a Black-Scholes option pricing model with the following weighted average
assumptions:
Year Ended December 31,
2011
2012

Risk-free interest rate
Expected volatility
Expected term

2.30%
75.8%
6.22 years

1.03%
76.0%
6.19 years

Six Months Ended June 30,
2012
2013
(unaudited)

1.06%
76.0%
6.04 years

1.19%
73.2%
6.29 years

Given the stage of our development up to and including May 6, 2013, we determined that an option pricing method was the most
appropriate valuation methodology to provide our Board of Directors with an estimate of the fair value of our common stock. Key variables in
the option pricing method were as follows:
•

Underlying equity value—to estimate the value of our total equity, including both common and preferred equity, we utilized the
marketable equity value based on the most recent round of preferred stock financing, our series B and C preferred stock financings,
with a price of $2.58 per share and $3.30 per share, respectively, which we believed to be the most indicative of our value. This
valuation technique used to estimate the enterprise value of our company is referred to as the reverse backsolve method.

•

Volatility—volatility was estimated based on comparable publicly-traded companies over the period that matches the estimated time
to liquidity.

•

Time to liquidity—we estimated time to a liquidity event based on the projected time to significant clinical development events for
CF-301 that we believed could lead to an initial public offering or a company sale. Our estimates were based on our expectations of
when we would have completed our initial efficacy clinical trial of CF-301. At that time, we believed that an initial public offering or
other liquidity event could occur.

•

Risk-free interest rate—we determined the risk-free interest rate based on the yield of a U.S. Treasury bill with a maturity date
closest to the estimated time to a liquidity event for our stockholders.
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•

Discounts for lack of marketability—because we are a privately-held company, shares of our common stock are highly illiquid and,
as such, warrant a discount in value from their estimated “marketable” price. We estimated the discount factor to be 35% in
connection with the preparation of the audited financial statements included elsewhere in this prospectus for illiquidity using legal
guidelines from U.S. Tax Court cases regarding privately-held business valuations, fundamental business factors and empirical
studies on the discount for lack of marketability. We corroborated the discount factor based on the value of a put option compared to
the value of common stock using a Black-Scholes option pricing model. We also considered that our preferred stock has rights that
our common stock does not have, including anti-dilution protection, redemption rights and protective provisions in our certificate of
incorporation. Our preferred stockholders have control and influence over the enterprise, which provides them with the optionality
over future liquidity, financing and other decisions that the common stock option holders do not control.

As there was no public market for our common stock, our Board of Directors determined the estimated fair value of our common stock
for purposes of determining the exercise price for option grants, taking into consideration various objective and subjective factors, including:
•

prices at which we sold shares of preferred stock to third-party investors;

•

comparative rights and preferences of the security being granted compared to the rights and preferences of our other outstanding
equity;

•

comparative values of public companies discounted for the risk and limited liquidity provided for in the shares we are issuing;

•

our historical operating and financial performance;

•

the status of our research and development efforts;

•

the likelihood of achieving a liquidity event, such as an initial public offering, or initial public offering, or sale of our company;

•

estimates and analysis provided by management and contemporaneous independent valuations; and

•

external market conditions affecting the biopharmaceutical industry.

The following tables set forth information regarding equity based awards during the years ended December 31, 2011 and 2012 and
through June 30, 2013:
Number of
Shares
Underlying
Options
Granted

January 1, 2011—August 31, 2011
September 1, 2011—September 30, 2012
September 30, 2012—February 15, 2013
February 16, 2013—May 6, 2013

3,285,231
3,683,592
450,000
4,665,875

Exercise Price
Per Share

Estimated
Fair Value
Per Common
Share at
Grant Date

$

$

1.29
1.65
0.50
0.50

0.25
0.28
0.32
0.50

During the period between January 1, 2011 and August 31, 2011, we hired our Chief Medical Officer and Vice President of product
development, completed two additional licensing agreements with The Rockefeller University, including the license to CF-301, our lead
clinical candidate, and established our license agreement with MorphoSys AG, enabling our antibody discovery platform. We used an
estimated fair value of a share of our common stock of $0.25 for purposes of determining our share-based compensation for all awards
granted from January 1, 2011 through August 31, 2011.
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During the period between September 1, 2011 and September 30, 2012, we hired our Chief Financial Officer, completed $30 million of
preferred stock financing, opened our new headquarters and research laboratory in Yonkers, New York, and selected our first clinical
candidate, CF-301, for advancement into IND enabling studies and manufacturing. We used an estimated fair value of a share of our common
stock of $0.28 for purposes of determining our share-based compensation for all awards granted from September 1, 2011 through
September 30, 2012.
During the period between October 1, 2012 and February 15, 2013, we completed our planned IND enabling studies of CF-301,
manufactured clinical trial materials of CF-301 for use in early stage clinical trials and prepared our initial IND submission for CF-301. We
used an estimated fair value of a share of our common stock of $0.32 for purposes of determining our share-based compensation for all
awards granted from October 1, 2012 through February 15, 2013.
On February 27, 2013, we awarded options to purchase 4,530,875 shares of our common stock to our employees and directors under
the amended and restated 2008 equity incentive plan (the “Amended 2008 Plan”). Our Board of Directors also approved an option exchange
offer (the “Exchange Offer”) for eligible option holders with outstanding options with an exercise price in excess of $0.50 per share. The
offering period for the Exchange Offer commenced on March 11, 2013 and expired on April 9, 2013. Participation in the Exchange Offer was
voluntary. Options to purchase 4,532,823 shares of our common stock were exchanged under the tender offer. Both the new options grants
and the exchange option grants were granted at an exercise price of $0.50 per share.
We have recognized share-based compensation expense of $0.3 million related to the incremental value of the vested portion of the
option grants exchanged pursuant to the exchange offer discussed above, which is included in the amounts presented for the six months ended
June 30, 2013. There was $0.2 million of unrecognized share-based compensation expense related to the incremental value of the unvested
portion of the option grants exchanged pursuant to the exchange offer discussed above, which we expect to recognize over a weighted-average
remaining service period of approximately 1.8 years.
Total share based compensation expense was $0.3 million for the year ended December 31, 2011, $0.2 million for the year ended
December 31, 2012 and $0.8 million for the six months ended June 30, 2013. As of June 30, 2013, we had $1.7 million of total unrecognized
share based compensation expense, which we expect to recognize over a weighted average remaining service period of approximately 2.5
years. We expect the expense to grow in future periods due to the potential increases in the value of our common stock and headcount.
There are significant judgments and estimates inherent in the determination of these valuations. These judgments and estimates include
assumptions regarding our future performance, including the successful completion of our clinical trials and the time to completing an initial
public offering or sale, as well as the determination of the appropriate valuation methods at each valuation date. If we had made different
assumptions, our share-based compensation expense could have been different. The foregoing valuation methodologies are not the only
methodologies available and they will not be used to value our common stock once this offering is complete. Accordingly, investors are
cautioned not to place undue reliance on the foregoing valuation methodologies as an indicator of our future stock price.
Results of Operations
The following table summarizes key components of our results of operations for the periods indicated.
Year Ended December 31,
2011
2012

Operating expenses:
Research and development expenses
General and administrative expenses
Interest expense, net

$6,618,172
$3,887,307
$ (111,450)
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$13,211,111
$ 5,943,062
$ (129,281)

Six Months Ended June 30,
2012
2013
(unaudited)

$4,616,140
$2,859,901
$ (75,883)

$4,492,708
$3,783,777
$ (54,701)

Year ended December 31, 2012 compared to year ended December 31, 2011
Research and Development Expenses
Research and development expense was $13.2 million for the year ended December 31, 2012, compared with $6.6 million for the year
ended December 31, 2011, an increase of $6.6 million, or 100%. This increase was primarily attributable to a $2.5 million increase associated
with the advancement of our lead product, CF-301, into IND enabling studies, a $2.3 million increase in costs related to the support of our
research efforts, including a $0.9 million increase in laboratory costs, a $0.8 million increase in costs related to our antibody library and a
$0.4 million increase in rent, utilities and maintenance costs, and a $1.4 million increase in salaries, benefits and related costs resulting from the
expansion of our staffing.
General and Administrative Expenses
General and administrative expense was $5.9 million for the year ended December 31, 2012 compared with $3.9 million for the year
ended December 31, 2011, an increase of $2.0 million, or 53%. This increase was primarily attributable to a $1.2 million increase in salaries,
benefits and related costs resulting from additions to our staff and a $0.4 million increase in legal and professional fees.
Interest Expense, net
Net interest expense was $129,281 for the year ended December 31, 2012 compared with $111,450 for the year ended December 31,
2011, an increase of $17,831, or 16%. This increase was due primarily to the increase in the effective interest rate on our total debt.
Six months ended June 30, 2013 compared to six months ended June 30, 2012
Research and Development Expenses
Research and development expense was $4.5 million for the six months ended June 30, 2013 compared with $4.6 million for the
six months ended June 30, 2012, a decrease of $0.1 million, or 3%. This decrease was primarily attributable to a $0.5 million decrease in costs
related to the support of our research and development efforts, including a $0.3 million decrease in costs related to our antibody library and a
$0.2 million decrease in pre-clinical and manufacturing costs with our lead product, CF-301. These decreases were partially offset by a
$0.3 million increase in salaries, benefits and related costs resulting from a higher average number of employees compared to the prior period.
General and Administrative Expenses
General and administrative expense was $3.8 million for the six months ended June 30, 2013 compared with $2.9 million for the
six months ended June 30, 2012, an increase of $0.9 million, or 32%. This increase was primarily attributable to a $0.9 million increase in
salaries, benefits and related costs resulting from additions to our staff.
Interest Expense, net
Net interest expense was $54,701 for the six months ended June 30, 2013 compared with $75,880 for the six months ended June 30,
2012, a decrease of $21,182 or 28%. This decrease was due primarily to the reduction in our debt balances as principal was repaid.
Liquidity and Capital Resources
Sources of Liquidity
We have financed our operations to date primarily through proceeds from sales of common stock and convertible preferred stock and
issuances of convertible debt. To date, we have not generated any revenue from the sale of products. We have incurred losses and generated
negative cash flows from operations since inception.
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From inception through June 30, 2013, we have received gross proceeds of $0.2 million from the sale of common stock, $44.2 million
from the sale of convertible preferred stock and $10.0 million from the issuance of our Convertible Notes due 2015. On August 20, 2013, we
received gross proceeds of an additional $1.9 million from the issuance of Convertible Notes due 2015.
As of June 30, 2013, our cash and cash equivalents totaled $9.6 million. We primarily invest our cash and cash equivalents in
commercial savings accounts. We believe that our existing cash and cash equivalents, together with the net proceeds from this offering, will be
sufficient to fund our operations and our capital expenditures for at least the next 12 months. The following table summarizes our cash flow
activity for each of the periods set forth below:
Year Ended December 31,
2011
2012

Net cash used in operating activities
Net cash (used in) provided by investing activities
Net cash (used in) provided by financing activities

$ (9,106,239)
$ (3,811,017)
$17,634,597

$(16,310,865)
$ (158,917)
$ 8,459,743

Six Months Ended June 30,
2012
2013
(unaudited)

$(7,227,040)
$ (13,819)
$ (144,805)

$(6,770,835)
$ 140,209
$ 8,336,260

Operating Activities
Net cash used in operative activities resulted primarily from our net losses adjusted for non-cash charges and favorable changes in the
components of working capital. Net cash used in operating activities increased in 2012, as compared to 2011, due to the expansion of our
staffing and research efforts and from costs associated with the development of our lead product candidate, CF-301. The decrease in cash used
for the six months ended June 30, 2013 as compared to the same period in 2012 was due to an increase in non-cash charges including
depreciation, share-based compensation and deferred rent and increase in our accounts payable due to the timing of payments to our suppliers.
Investing Activities
Net cash used in investing activities in the years ended December 31, 2011 and 2012 resulted from the acquisition of equipment to
support the expansion of our research efforts and the establishment of a restricted cash account necessary to secure a capital lease that funded a
portion of this equipment. Net cash provided by investing activities for the six months ended June 30, 2013 is primarily related to the
reduction of our restricted cash requirements.
Financing Activities
Net cash provided by financing activities in the years ended December 31, 2011 and 2012 primarily resulted from of the issuance of an
aggregate of $30 million of Series C Convertible Preferred Stock, less the related financing costs, and partially offset by the repayment of debt.
Net cash used in financing activities in the six months ended June 30, 2012 principally resulted from the repayment of debt. Net cash provided
by financing activities in the six months ended June 30, 2013 resulted from the issuance of $10.0 million of Convertible Notes due 2015, less
$1.1 million of issuance costs and $0.5 million for the repayment of debt.
Convertible Notes due 2015
From June 18, 2013 through August 20, 2013, we issued approximately $11.9 million aggregate principal amount of our 8.00%
Convertible Notes due May 31, 2015 (the “Convertible Notes due 2015”). The principal amount of the Convertible Notes due 2015 and all
accrued and unpaid interest thereon will automatically convert into shares of our common stock upon the closing of this offering. The
conversion price of the Convertible Notes due 2015 will be a 25% discount to the initial public offering price for the shares of common stock
offered hereby, or $1.65, whichever is lower, subject in each case to adjustment.
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Purchasers of the Convertible Notes due 2015 also received warrants to purchase 50% of the total number of common shares into which
the note purchased by the holder is convertible. The exercise price of the warrants will be a 25% discount to the initial public offering price for
the shares of common stock offered hereby, or $1.50 in the event there is no initial public offering by April 18, 2014, whichever is lower,
subject in each case to adjustment.
The placement agent for the sale of the Convertible Notes due 2015 also received warrants to purchase 10% of the total number of
common shares into which all notes purchased by the holders are convertible. The exercise price of the warrants will be equal to 110% of a
25% discount to the initial public offering price for the shares of common stock offered hereby, or $1.65, whichever is lower, subject in each
case to adjustment.
Funding Requirements
All of our product candidates are still in clinical or preclinical development. We expect to continue to incur significant expenses and
increasing operating losses for the foreseeable future. We anticipate that our expenses will increase substantially if and as we:
•

continue the ongoing preclinical trials, and initiate the planned clinical trials, of our lead product candidate, CF-301;

•

continue the research and development of our other product candidates and our platform technology;

•

seek to identify additional product candidates;

•

acquire or in-license other products and technologies;

•

seek marketing approvals for our product candidates that successfully complete clinical trials;

•

establish, either on our own or with strategic partners, a sales, marketing and distribution infrastructure to commercialize any
products for which we may obtain marketing approval;

•

maintain, leverage and expand our intellectual property portfolio; and

•

add operational, financial and management information systems and personnel, including personnel to support our product
development and future commercialization efforts.

We expect that the net proceeds from this offering, together with our existing cash and cash equivalents, will enable us to fund our
operating expenses and capital expenditure requirements for at least 12 months. We have based this estimate on assumptions that may prove to
be wrong, and we could use our available capital resources sooner than we currently expect. Because of the numerous risks and uncertainties
associated with the development and commercialization of our product candidates, and the extent to which we may enter into collaborations
with third parties for development and commercialization of our product candidates, we are unable to estimate the amounts of increased capital
outlays and operating expenses associated with completing the development of our current product candidates. Our future capital requirements
will depend on many factors, including:
•

the progress and results of the clinical trials of our lead product candidates;

•

the scope, progress, results and costs of compound discovery, preclinical development, laboratory testing and clinical trials for our
other product candidates;

•

the extent to which we acquire or in-license other products and technologies;

•

the costs, timing and outcome of regulatory review of our product candidates;

•

the costs of future commercialization activities, including product sales, marketing, manufacturing and distribution, for any of our
product candidates for which we receive marketing approval;
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•

revenue, if any, received from commercial sales of our product candidates, should any of our product candidates receive marketing
approval;

•

the costs of preparing, filing and prosecuting patent applications, maintaining and enforcing our intellectual property rights and
defending intellectual property-related claims; and

•

our ability to establish any future collaboration arrangements on favorable terms, if at all.

Until such time, if ever, as we can generate substantial product revenues, we expect to finance our cash needs through a combination of
equity offerings, debt financings, collaborations, strategic alliances and licensing arrangements. We do not have any committed external source
of funds. To the extent that we raise additional capital through the sale of equity or convertible debt securities, the ownership interest of our
stockholders will be diluted, and the terms of these securities may include liquidation or other preferences that adversely affect your rights as a
common stockholder. Debt financing, if available, may involve agreements that include covenants limiting or restricting our ability to take
specific actions, such as incurring additional debt, making capital expenditures or declaring dividends. If we raise additional funds through
collaborations, strategic alliances or licensing arrangements with third parties, we may have to relinquish valuable rights to our technologies,
future revenue streams, research programs or product candidates or grant licenses on terms that may not be favorable to us. If we are unable to
raise additional funds through equity or debt financings when needed, we may be required to delay, limit, reduce or terminate our product
development or future commercialization efforts or grant rights to develop and market product candidates that we would otherwise prefer to
develop and market ourselves.
We will also incur costs as a public company that we have not previously incurred, including, but not limited to, costs and expenses for
increased personnel costs, increased directors fees, increased directors and officers insurance premiums, audit and legal fees, investor relations
and external communications fees, expenses for compliance with the Sarbanes-Oxley Act and rules implemented by the SEC and NASDAQ
and various other costs.
Contractual Obligations
The following table summarizes our contractual obligations as of June 30, 2013:
Payments by period

Long-term debt obligations (1)
License agreements (2)
Operating lease obligations (3)
Total
(1)
(2)
(3)

Total

Less than
1 year

1-3 years

$11,372,070
2,838,745
13,409,654
$27,620,469

$1,051,742
864,030
739,365
$2,655,137

$10,320,328
1,152,520
1,670,546
$13,143,394

3-5 years

$

—
642,195
1,738,036
$2,380,231

More than
5 years

$

—
180,000
9,261,707
$9,441,707

Includes $10.0 million aggregate principal amount of our Convertible Notes due 2015, payable on May 31, 2015. All of such notes will
convert into shares of our common stock upon the closing of this offering.
Includes certain amounts payable under our licenses and sponsored research agreements with The Rockefeller University, Mount Sinai
School of Medicine and MorphoSys AG. Amounts payable under our license agreement with MorphoSys AG are payable in Euros and
have been converted to U.S. dollars using the exchange rate in effect on June 28, 2013.
We lease office and laboratory space under non-cancelable operating lease agreements expiring on December 31, 2027. As of June 30,
2013, the future minimum lease payments for the year ending December 31, 2013 amount to $659,915.

In addition to the commitments discussed above, we have commitments to make potential future milestone payments to third parties
under our licenses and sponsored research agreements totaling approximately $26.4 million, which assumes one product achieving all
development and regulatory milestones under each agreement.
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These milestones primarily include the commencement and results of clinical trials, obtaining regulatory approval in various jurisdictions and
the future commercial success of development programs, the outcome and timing of which are difficult to predict and subject to significant
uncertainty. In addition to the milestones discussed above, we are obligated to pay royalties on future sales, which are contingent on generating
levels of sales of future products that have not been achieved and may never be achieved. Since we are unable to reliably estimate the timing
and amounts of such milestone and royalty payments, or whether they will occur at all, these contingent payments have been excluded from
the table above.
In the course of normal business operations, we also have agreements with contract service providers to assist in the performance of our
research and development and manufacturing activities. We can elect to discontinue the work under these agreements at any time. We could
also enter into additional sponsored research, contract research, manufacturing, and supplier agreements in the future, which may require
upfront payments and even long-term commitments of cash.
Off-Balance Sheet Arrangements
We did not have during the periods presented, and we are currently not party to, any off-balance sheet arrangements.
Multiemployer Plans
We did not have during the periods presented, and we are currently not party to, any multiemployer plans.
Quantitative and Qualitative Disclosure about Market Risk
We are exposed to market risk related to changes in interest rates. We had cash and cash equivalents of $7.9 million as of December 31,
2012 and $9.6 million as of June 30, 2013, consisting of cash and money market funds. Our primary exposure to market risk is interest rate
sensitivity, which is affected by changes in the general level of U.S. interest rates, particularly because our investments are in short-term
securities. Due to the short-term duration and low risk profile of our investments, an immediate 100 basis point change in interest rates would
not have a material effect on the fair market value of our portfolio.
We contract with CROs and contract manufacturers globally. We may be subject to fluctuations in foreign currency rates in connection
with these agreements. Transactions denominated in currencies other than our functional currency are recorded based on exchange rates at the
time such transactions arise. As of December 31, 2012 and June 30, 2013, all of our liabilities were denominated in our functional currency.
JOBS Act
The JOBS Act provides that an emerging growth company can delay the adoption of certain accounting standards until those standards
would otherwise apply to private companies. We have irrevocably elected not to avail ourselves of delayed adoption of new or revised
accounting standards and, therefore, we will be subject to the same requirements to adopt new or revised accounting standards as other public
companies that are not emerging growth companies.
Additionally, as an “emerging growth company,” we are not required to, among other things, (i) provide an auditor’s attestation report
on our system of internal controls over financial reporting pursuant to Section 404 or (ii) comply with any requirement that may be adopted by
the PCAOB regarding mandatory audit firm rotation or a supplement to the auditor’s report providing additional information about the audit
and the financial statements (auditor discussion and analysis).
54

Change in Accountants
In preparation for this offering, we released EisnerAmper LLP and engaged Ernst & Young LLP as our independent registered public
accounting firm effective as of April 16, 2013. The decision to appoint Ernst & Young LLP and release EisnerAmper LLP was recommended
by our audit committee and subsequently approved by our board of directors.
The report of EisnerAmper LLP on our financial statements for the year ended December 31, 2011 did not contain an adverse opinion or
a disclaimer of opinion and was not qualified or modified as to uncertainty, audit scope or accounting principles.
In connection with the audit of our financial statements for the year ended December 31, 2011 and through our change of auditors, there
were no disagreements with EisnerAmper LLP on any matters of accounting principles or practices, financial statement disclosures or auditing
scope or procedures, which if not resolved to EisnerAmper LLP’s satisfaction would have caused EisnerAmper LLP to make reference to the
matter in their report.
In connection with our audited financial statements for the year ended December 31, 2011 through our change of auditors, there have
been no reportable events with us as set forth in Item 304(a)(1)(v) of Regulation S-K.
We requested that EisnerAmper LLP furnish us with a letter addressed to the SEC stating whether it agrees with the above statements. A
copy of the letter, dated
, 2013, is filed as an exhibit to the registration statement of which this prospectus forms a part.
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BUSINESS
Our Company
We are an IND-stage biotechnology company focused on protein and antibody therapeutic products for life-threatening infectious
diseases, particularly those treated in hospital-based settings. We intend to address antibiotic-resistant infections using our novel bacteriophage
lysins alone and in combination with standard of care antibiotics. Lysins are bacteriophage enzymes that digest the bacterial cell wall. Lysins
are fundamentally different than standard of care antibiotics discovered to date, in that they have the ability to kill bacteria immediately upon
contact. We believe our most advanced product candidate, CF-301, for which we hold global rights, will be the first systemic lysin to enter
human clinical trials. We believe CF-301’s unique properties will lead us into additional indications such as pneumonia, skin and skin
structure infections, osteomyelitis, and biofilm-related indications for infected prosthetic joints, indwelling devices and catheters. Patent
protection for CF-301 will be applicable through 2032.
In addition to lysins, we are exploring therapy with Mabs that block and disarm virulence factors of bacteria and viruses, rendering them
vulnerable to the natural immune balance of the body. We are currently focused on Mabs for influenza.
Due to drug-resistant and newly-emerging pathogens, infections in the hospital are already the fourth leading cause of death in the
United States, following heart disease, cancer and stroke. Recently, these pathogens have become a significant threat outside the hospital,
moving rapidly into the general community at large. While bacteria and viruses are treated with antibiotics and antiviral drugs, many of these
microbes have developed escape mechanisms that arise from mutation and cause current treatments to be ineffective. As a result, individual
antibiotics will eventually become less active or inactive as drug-resistant bacteria develop. For example, 63% of Staph infections are caused
by MRSA resistant to the primary antibiotic initially used in their therapy. Viruses also have become resistant through mutation and the
survival of strains that avoid immune attack.
Our Focus—Therapeutic Approach
Current therapeutic industry practice focuses on monotherapy—notably the use of one drug at a time. Should the drug not be effective,
then a second drug is used. We believe that monotherapy with antibiotics exerts an evolutionary pressure on mutant strains promoting the
formation of drug-resistant pathogens. By using one drug at a time, resistance is more likely due to the high growth rates of organisms as well
as their high rates of mutation and genetic reassortment. To bypass this, we believe that treatment of drug-resistant pathogens requires a new
approach—one focusing on combination therapy. Based on our data, lysins, antibodies and antibiotics are not expected to interact with one
another to cause serious side effects and, therefore, we believe they are uniquely suited to accomplish this therapeutic goal by working in
combination. By simultaneously attacking multiple targets on pathogens, no single mutation or genetic reassortment can result in complete
escape from therapy.
Our Competitive Strengths
We believe the following strengths position us for sustainable growth:
•

CF-301 demonstrates rapid bactericidal activity. CF-301 has been shown to kill millions of Staph aureus bacteria in seconds upon
contact, which has the potential to reduce treatment time and therefore, shorten hospital stays. The average length of time for
hospitalization due to Staph aureus bacteremia is 21 days and the average total cost of hospitalization is $114,000.

•

Lead program suggests minimal resistance to date. Based on our current research and experiments, Staph aureus bacteria have
shown minimal resistance to our drug, CF-301, due to the conserved binding sites.

•

Lysins are highly specific. A key feature of our lysins that distinguishes them from many standard-of-care antibiotics is their ability
to target antibiotic-resistant bacteria, as well as those that are antibiotic-sensitive.
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•

Minimal competition. There are only two FDA approved drugs for MRSA bacteremia. MRSA bacteria have shown resistance to
both drugs. Additionally, we expect to seek approval for the use of CF-301 in combination with these standard-of-care antibiotics
for Staph aureus bacteria. We believe the use of CF-301 in combination with, rather than as a replacement for, standard-of-care
antibiotics may help to speed adoption of our product by physicians.

•

Diverse research pipeline behind our lead product. Our lysin discovery platform provides a steady pipeline of novel lysins for
research consideration and has recently generated gram negative lysins of research interest. Our Mab platform and strategy have
resulted in an innovative research program for a therapeutic combination of Mabs to combat influenza.

•

Deep patent portfolio. We have a deep patent portfolio consisting of 14 families of patents and patent applications in the United
States and certain foreign jurisdictions, which include patents filed by us and those licensed from The Rockefeller University and the
Mount Sinai School of Medicine. The portfolio includes six issued U.S. patents. Upon issuance, the CF-301 patent will have patent
protection through 2032.

•

Adequate supply of CF-301 for Phase 1 and Phase 2 trials. CF-301’s properties allow us to manufacture high yields of our drug
in a two-step process with 99% purity at a low cost. We have a sufficient supply of manufactured drug product available for our
currently planned Phase 1 and Phase 2 clinical trials.

•

Substantial market opportunity. Our market opportunity has accelerated and expanded as antibiotic resistance has become a major
threat to global public health. Due to drug-resistant and newly-emerging pathogens, infections in the hospital are already the fourth
leading cause of death in the United States, following heart disease, cancer and stroke. Recently, these pathogens have become a
significant threat outside the hospital, moving rapidly into the general community at large.

•

Proven leadership team. We have assembled a management team and Board of Directors that have founded nine companies, which
have gone on to produce multibillion dollar drugs such as Cialis, Tobi, Revlimid and Thalomid.

Our Strategy
Our strategy is to achieve a leadership position in first-in-class drugs against resistant, life-threatening infectious diseases. We plan to
pursue commercialization of therapeutic products through discovery, acquisition and development of protein and antibody products using three
new paradigms:
1)

Advance products from our lysin technology by entering our lead product, CF-301, into clinical trials;

2)

Demonstrate superiority over any one of the standard-of-care drugs alone by combining CF-301 with standard-of-care antibiotics to
enhance their speed and potency; and

3)

Acquire or discover Mabs that block and disarm virulence factors of bacteria and viruses, rendering them vulnerable to the natural
immune balance of the body. The strategies of our Mab program include: (a) targeting conserved regions of the virus or bacteria
which are not prone to mutation; and (b) targeting multiple proteins expressed from different genes within a bacteria or virus,
allowing for multiplier effects.

Our Products
Background
Bacteria can be divided into two groups based on structural differences of their outer most walls: (a) “gram-positive” bacteria, which
have an outermost cell wall of peptidoglycan and, when exposed to a dye known as the “Gram-stain,” absorb the dye and appear dark blue or
violet when viewed under a microscope; and
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(b) “gram-negative” bacteria, which have an additional outer membrane which contains a lipopolysaccharide layer (also known as LPS) that
prevents the Gram-stain from penetrating the peptidoglycan and, therefore, do not appear dark blue or violet when viewed microscopically.
Lysins are bacteriophage enzymes that have been shown to digest the peptidoglycan of the bacteria cell wall in in vitro experiments.
Once the cell wall is breached, the bacteria lyses in a virtually explosive manner due to the high internal osmotic pressure of its cytoplasm. We
believe lysins are unlike standard-of-care antibiotics discovered to date, especially regarding their mechanism and speed of action. Traditional
antibiotics, and most cytotoxic agents, require bacterial cell division and metabolism to exert their effect (i.e., cell death or cessation of growth).
Based on in vitro tests, lysins, however, are fundamentally different in that they have the ability to kill bacteria immediately upon contact. In
fact, at certain concentrations they are sufficiently potent to kill hundreds of millions of bacteria within seconds to minutes.
In cooperation with The Rockefeller University, we have generated recombinant forms of lysins. Our lysin program focuses on
gram-positive bacteria, such as Staph aureus. We have acquired worldwide exclusive rights to patents of nine lysins from The Rockefeller
University. Each lysin targets a specific gram-positive bacteria, including drug-sensitive and drug-resistant forms of Staph aureus,
Pneumococcus, group B streptococcus, enterococcus and anthrax. Significantly, our lysins digest only specific types of bacteria, which we
believe will avoid damaging side effects that often occur when conventional antibiotic treatments kill the body’s healthy, desirable bacteria.
From these patents we plan to develop additional products for indications that range from pneumonia, skin and skin structure infections
and osteomyelitis, to biofilm-related indications for infected prosthetic joints, indwelling devices and catheters. The following table sets forth
the lysins for which we have acquired patents from The Rockefeller University, the bacteria that each lysin targets and the diseases associated
with such bacteria.
Lysins Licensed by ContraFect from The Rockefeller University
Lysin

Bacteria

Disease

CF-301
CF-302

Staphylococcus aureus
Staphylococcus aureus

Bacteremia*
Abscesses*
Pneumonia
Endocarditi
Meningitis

CF-303
CF-309

Pneumococcus
Pneumococcus

CF-304
CF-305

Enterococcus
Group B Strep

Pneumonia*
Bacteremia*
Endocarditis*
Meningitis*
Otitis Media*
Serious Intestinal Infections
Neonatal Meningitis*

CF-306
CF-307
CF-308

Anthrax
Anthrax
Anthrax

Serious Bacteremia*

* Indicates published data.
Our lead compound CF-301’s lead indication is Staph aureus bacteremia, a gram-positive blood borne infection, which caused 119,000
hospitalizations in 2011 and 30,000 deaths per year in the United States. We filed our IND application with the FDA on March 7, 2013. The
FDA can place a clinical trial on hold for a
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variety of reasons. Our IND was placed on clinical hold because the FDA believes that the results of the pre-clinical studies we submitted do
not provide sufficient information to assess the risks to subjects in our proposed clinical trial. We are currently in discussions with the FDA
regarding additional information and data needed to enter Phase 1 clinical trials in 2014. Our pre-clinical studies to date have shown that CF301 has the following attributes:
•

Rapid bactericidal activity. CF-301 kills millions of bacteria in seconds upon contact. Traditional antibiotics, and most cytotoxic
agents, require bacterial cell division and metabolism to exert their effect and can take hours or days to be effective. Lysins, however,
are fundamentally different in that they have the ability to kill bacteria immediately upon contact. We believe our lysins, combined
with standard of care antibiotics, have the potential to shorten treatment times and reduce the length of hospital stays.

•

Highly specific to all forms of Staph aureus bacteria. CF-301 exhibits activity specific to all forms of Staph aureus, including
MRSA and VISA/VRSA. Significantly, our lysins digest only the specific type of target bacteria, which we believe will avoid
damaging side effects that often occur when conventional antibiotic treatments kill the body’s healthy, desirable bacteria.

•

Minimal resistance. To date, bacteria show minimal resistance to CF-301’s killing activity.

•

Synergy with current standard-of-care antibiotics. We have discovered a strong synergistic interaction between lysins and several
standard-of-care antibiotics, including daptomycin, vancomycin and oxacillin. Synergy is defined as the interaction of two or more
agents so that their combined effect is greater than the sum of their individual effects. When used in combination, lysins and
antibiotics offer a dual attack on pathogenic bacteria that is far greater than the sum of their individual contributions. We believe that
the use of CF-301 in combination with, rather than as a replacement for, standard-of-care antibiotics, may help speed adoption of our
product by physicians.

•

Eradicates biofilms. CF-301 eradicates biofilms that protect bacterial infections on indwelling devices from antibiotics. Biofilms
render infections up to 1,000-fold more resistant to penetration by antibiotics. Infected human tissues, such as the heart valve in
endocarditis or bone in osteomyelitis, or indwelling medical devices, such as central venous catheters, prosthetic joints and
pacemakers, are common sites for biofilm formation, providing a hurdle for effective treatment with antibiotics alone.

A key feature of lysins that distinguishes them from standard-of-care antibiotics is their ability to target antibiotic-resistant bacteria, as well as
those that are antibiotic-sensitive. Antibiotic resistance is a major threat to global public health. The table below sets forth the ability of CF-301
to kill all Staph aureus strains tested, regardless of their antibiotic-resistance profile. In this experiment, 250 different strains of Staph aureus,
classified as methicillin-sensitive (“MSSA”), MRSA, vancomycin-resistant (“VRSA”), linezolid-resistant (“LRSA”) or daptomycin-resistant
(“DRSA”), were tested to determine their sensitivity to CF-301 as measured by the Minimum Inhibitory Concentration (“MIC”) value. The
MIC value is the minimum dose of drug that is required to kill a standard amount of bacteria over a 24-hour period. Based on demonstrated
MIC values, CF-301 was shown to be active against all the strains tested (‘+’), while subsets of the Staph aureus strains were resistant to
daptomycin, vancomycin or linezolid (‘–’).
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In Vitro Sensitivity of Antibiotic-Sensitive and Antibiotic-Resistant Staph aureus to CF-301

Lysins have been shown to kill bacteria upon contact and to kill hundreds of millions of bacteria within seconds to minutes. The figure
below compares the rate at which lysins kill bacteria to the rates at which conventional antibiotics kill bacteria. CF-301 reduced the number of
Staph aureus bacteria in tests on 62 strains by 1,000-fold within 30 minutes. In contrast, daptomycin required six hours to achieve the same
level of cell kill, while vancomycin failed to achieve even a 100-fold cell kill during the same six-hour test period. Because of this high speed
of killing, we believe lysins represent a unique and highly desirable therapeutic option for the treatment of rapidly advancing infections.
CF 301’s Rapid Bactericidal Activity

* The star symbols indicate the limit of detection in the plating assay.
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Synergy of Lysins with Standard-of-Care Antibiotics in Cell Culture
We have discovered a strong synergistic interaction between lysins and several standard-of-care antibiotics, including oxacillin,
vancomycin and daptomycin in in vitro tests. Synergy is defined as the interaction of two or more agents so that their combined effect is
greater than the sum of their individual effects. When used in combination, lysins and antibiotics offer a dual attack on pathogenic bacteria that
is far greater than the sum of their individual contributions. The result is significantly improved killing of bacteria.
We have developed animal models where the drugs could be tested as single agents (monotherapy) or together (combination therapy).
For this purpose we used an animal model where the bacterial load was so high that standard-of-care antibiotics or CF-301 alone did not result
in significant cure rates. We treated groups of these animals with drugs alone or in combinations to determine if there was synergy and an
improvement in efficacy.
The figure below presents the results of the combination of CF-301 and daptomycin and the combination of CF-301 and vancomycin
when applied to the animal model. Control mice treated with buffer (blue diamonds) succumbed to bacterial infection within 12 hours.
Administration of a clinical dose of daptomycin as a single agent (green triangles) resulted in clinical failure, as only 34% of mice survived.
When CF-301 (orange squares) was dosed as a single agent, only 20% of mice survived. In contrast, when mice received the combination of
CF-301 and daptomycin (red circles), 97% survived the bacterial challenge, demonstrating superiority of the combination therapy over the
single-drug regimens.
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Combination Therapy of CF 301 with Vancomycin

We have tested the combination of CF-301 with daptomycin, vancomycin and oxacillin in 30 different experiments with over 1,700
mice. In each experiment the combination therapy was proven superior to therapy with single drugs alone. As a result, we are now pursuing
clinical development of the combination of CF-301 and standard-of-care antibiotics for the treatment of Staph aureus bacteremia as CF-301’s
first indication.
Impact of Lysin on Antibiotic-Resistant Biofilms
Biofilm formation is a common escape mechanism for bacteria and a key feature associated with bacterial pathogenesis. Biofilms are
characterized by densely packed bacterial cells that grow in communities and are enclosed within a complex matrix of dead bacteria and excess
cell wall components. This densely packed biofilm matrix renders biofilm-based infections up to 1,000-fold more resistant to penetration by
antibiotics. Infected human tissues, such as the heart valve in endocarditis or bone in osteomyelitis, or indwelling medical devices, such as
central venous catheters, prosthetic joints and pacemakers, are common sites for biofilm formation, providing a hurdle for effective treatment
with antibiotics alone. Biofilm coating of bacterial infections in human medicine is estimated to occur in more than 60% of bacterial infections,
costing the healthcare system billions of dollars. For this reason, novel treatment strategies and antimicrobial agents with activity toward
biofilms remain a serious unmet medical need.
Since CF-301 disrupts the outer wall of Staph aureus by enzymatic lysis, studies were performed to determine if CF-301 would also
disrupt biofilms. For this purpose, Staph aureus was cultured within wells of polystyrene dishes typically used for the culture of cells. Within
24 hours, a dense biofilm formed on the dish surface, which was visualized following treatment with crystal violet stain. In dishes incubated
for four hours with high-dose (1,000x MIC) daptomycin, vancomycin or linezolid, the dark blue staining of the biomass was retained. These
findings are consistent with the inability of these antibiotics to penetrate and clear biofilm material. In contrast, when the biofilm was incubated
in the presence of a lower-dose (1xMIC) CF-301, the biofilm was completely removed. This demonstrated that CF-301 was at least
1,000-fold more potent than standard-of-care antibiotics at destroying bacterial biofilms.
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Sensitivity of Staph aureus Bacteremia Biofilms to CF-301 Versus Standard-of-Care Antibiotics.

In order to assess CF-301’s ability to work on the surface of medically-relevant devices, Staph aureus biofilms were grown in medical
catheters. To experimentally accomplish this, a culture of MRSA was grown within a catheter and incubated at body temperature. Biofilms
growing in the interior of the catheters were treated with CF-301 or daptomycin at different concentrations. To determine the effect of the
treatments, the catheters were flushed with buffer and then stained for residual biofilm. CF-301 was found to lyse and remove the biofilm
when diluted to a level 0.001x MIC, while daptomycin failed to remove the biofilm at 5,000x MIC demonstrating that CF-301 had
million-fold greater activity against the Staph aureus biofilm than the antibiotic.
Sensitivity of Staph aureus Bacteremia Biofilms of CF-301 Versus Daptomycin

To visualize CF-301’s disruption of biofilms, Staph aureus was inoculated into a catheter where it attached to the wall of the plastic and
formed a dense 3-dimensional structure. The interior of the catheter was then treated with CF-301 at 1x MIC. At various time intervals after
treatment the interior of the catheter was sectioned and examined by scanning electron microscopy (“SEM”) as shown below. In the untreated
catheter the majority of Staph aureus cells (a single cell is indicated by the horizontal red arrow) were found within a biofilm (circled).
However, within 30 seconds of exposure to CF-301, the dense biofilm was largely removed and only single cells
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were observed. Fifteen minutes following exposure to CF-301, the biofilm was completely stripped and residual Staph aureus cells which had
been beneath the biofilm were killed, in effect, sterilizing the catheter. These images emphasize the rapid and potent activity of CF-301 against
bacterial biofilms. Taken together with the lack of efficacy that antibiotics display against biofilms, we believe CF-301 represents a new
therapeutic option against what were previously untreatable biofilms.
Sensitivity of Staph aureus Bacteremia Biofilms Grown on Catheters to CF-301

Product Development
Product development will be accomplished in four sometimes overlapping steps: (1) pre-clinical activities to demonstrate consistent
manufacturing, safety and efficacy in animals; (2) Phase 1 clinical trials in healthy volunteers to determine pharmacokinetics, safety, dosing,
effects in special populations, and other issues; (3) Phase 2 clinical trials where the drug is tested in patients for dose, safety and efficacy; and
(4) Phase 3 clinical trials, the definitive trials in patients to test for efficacy and safety at the proposed clinical dose.
Non-Clinical Activities
Chemistry, Manufacturing and Controls. Manufacturing of CF-301 utilizes a proprietary engineered E. coli strain that expresses the
product in a recombinant manner during the fermentation process. This technology allows production of up to nine grams of CF-301 per liter
of fermentation broth. After fermentation, the broth containing CF-301 is separated and purified through a process containing two
chromatographic columns. The resulting product has greater than 99% purity. The CF-301 produced by this process was used in subsequent
animal studies required for the IND and will be used for our planned Phase 1 and Phase 2 clinical trials.
Safety Pharmacology and Toxicology. The pre-clinical safety pharmacology and toxicology studies that were completed in connection
with our IND application for CF-301 demonstrated that CF-301 was well tolerated in both rats and dogs for IV doses of up to 2.5mg/kg per
day for a two-hour infusion once daily for seven
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consecutive days. Dose dependent histopathological changes were seen in both species. The dose limiting toxicity observed was the
development of vascular lesions on the outer wall of blood vessels and a delayed onset response after multiple non-consecutive doses of CF301. We intend to study CF-301 in the clinical trials at doses much lower than those that caused these events in animal subjects.
Clinical Activities
We plan to work with CROs in running the clinical trials. We have selected the Buffalo Clinical Research Center in Buffalo, New York,
as the CRO for Phase 1, and Clinipace Worldwide in Morrisville, North Carolina as the CRO for Phase 2.
Phase 1. Our proposed Phase 1 clinical trial is a randomized, double-blind, placebo-controlled, dose-escalating study designed to
evaluate the safety, tolerability, and pharmacokinetics of both increasing single (Part A) and multiple IV doses (Part B) in 80 healthy adult
male and female subjects (40 subjects in each part). The starting dose for Phase 1 will be 16-fold below the dose determined in the animal
studies to be the highest exposure without adverse effects, the No Observable Adverse Effect Level (“NOAEL”). The dose will be escalated in
a sequential fashion until we achieve the desired blood level of drug, observe unacceptable toxicity or reach the maximum planned dose.
For Part A, eligible subjects will be randomized to receive a single dose of study drug (6 CF-301:2 placebo) by IV infusion. There will
be five dose levels of the study drug with eight subjects per level. For Part B, eligible subjects will be randomized to receive multiple doses of
the study drug (6 CF-301:2 placebo) by infusion. Subjects randomized into Part B will receive an IV dose of CF-301 or placebo once daily
for seven consecutive days.
Following data analysis, we expect to proceed into Phase 2 while simultaneously conducting additional required Phase 1 studies. Two
CF-301 doses will be selected for Phase 2 based on the safety tolerability and pharmacokinetics data from the Phase 1 study.
Phase 2. We intend for the initial Phase 2 clinical trial to be a multicenter, double-blind, randomized (2:2:1), dose-ranging study that
evaluates the efficacy, safety, and pharmacokinetics of low-dose CF-301 plus antistaphylococcal antibiotics, high-dose CF-301 plus
antistaphylococcal antibiotics, and placebo plus antistaphylococcal antibiotics in patients with Staph aureus bacteremia.
Each treatment group will be stratified 2:3 for uncomplicated and complicated Staph aureus bacteremia. Uncomplicated bacteremia will
be treated with antistaphylococcal antibiotics for a minimum of two weeks and complicated bacteremia for a minimum of four weeks. We
intend to evaluate clinical and microbiologic outcomes in support of a Phase 3 clinical trial. The selected CF-301 dose for Phase 3 will be
based on the efficacy, safety, and pharmacokinetics of the doses from the Phase 2 study.
Following data analysis, we intend to meet with the FDA to discuss a Phase 3 trial design including the choice of endpoints, eligibility
criteria and statistical methods that the FDA would deem sufficient for approval. Based on this discussion, we intend to finalize a Phase 3
study design.
Phase 3. Based on our expectations regarding the safety and efficacy profile of CF-301, publicly available guidance and precedents from
the FDA, and our predictions regarding approval of competing products, we intend to conduct a single Phase 3 clinical trial with a superiority
study design. We expect that trial to be a global, multicenter, double-blind, randomized (1:1), study that evaluates the efficacy and safety of
CF-301 plus antistaphylococcal antibiotics and placebo plus antistaphylococcal antibiotics in patients with Staph aureus bacteremia.
Each treatment group will be stratified 2:3 for uncomplicated and complicated bacteremia. Uncomplicated bacteremia will be treated with
antistaphylococcal antibiotics for a minimum of two weeks and complicated bacteremia for a minimum of four weeks.
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Once the Phase 3 trial is completed, we intend to prepare and submit a BLA to the FDA, seeking approval to commercialize CF-301 as
an adjunctive therapy to standard-of-care antistaphylococcal antibiotics for the treatment of Staph aureus bacteremia.
Commercial Manufacturing
We intend to further optimize the manufacturing process for increased purity and yield. Once completed, we will begin a program to
manufacture Phase 3 material. The process will then be scaled 35-fold from the current 100 liter fermentation to 5,000 liters. This process will
then be validated in a series of manufacturing batches to demonstrate consistency. In parallel to the validation, we intend to conduct a
comparability program that demonstrates comparability between the final product used in Phase 3 and commercial manufacturing. We will
combine the results with Phase 3 clinical data to form the BLA that will be submitted to the FDA. Following submission, the FDA will
conduct pre-approval inspections of all manufacturing facilities.
Market Opportunities
The issue of antibiotic-resistant bacterial infections has been widely recognized as an increasingly urgent public health threat, including
by the World Health Organization, the Centers for Disease Control and Prevention and the Infectious Disease Society of America. Antibiotic
resistance has limited the effectiveness of many existing drugs, and the discovery of new antibiotics to address resistance has not kept pace
with the increasing incidence of difficult-to-treat microorganisms. According to the Infectious Diseases Society of America, the estimated cost
in 2010 to the U.S. healthcare system of antibiotic-resistant infections was approximately $21 billion to $34 billion annually, a substantial
portion of which is due to increased length of stay.
Staph aureus bacteremia is a serious bacterial infection worldwide associated with high morbidity and mortality. The incidence of Staph
aureus bacteremia in the United States has increased from approximately 112,000 in 2006 to 119,000 in 2011. By 2020, the number of
infections is expected to grow to approximately 132,000. Major factors contributing to the growth of Staph aureus bacteremia incidence
include increasing numbers of patients with prosthetic devices, especially cardiac devices which contribute substantially to the growing
prevalence of Staph aureus bacteremia, and secondary infections such as infective endocarditis.
Staph aureus bacteremia patients are typically treated in the hospital with vancomycin or daptomycin if they have MRSA-based
infections, or with a beta-lactam antibiotic such as oxacillin if they have MSSA-based infections. Our approach will be to use CF-301 in
combination with vancomycin, daptomycin or oxacillin depending upon the strain of Staph aureus bacteremia.
Our Lysin Discovery Platform
We employ a series of metagenomic-based techniques to clone bacteriophage lysins from bacterial, viral, and environmental sources. The
field of metagenomics is based on the bulk extraction of DNA/RNA from environmental samples (e.g., soil, water, feces, etc.) without prior
isolation of individual microbial sources. This is useful when one considers that less than 1% of microbes are culturable under standard
laboratory conditions. Once extracted, the metagenomic DNA can then be examined using sequence-based methods or by proprietary
functional screens. These functional screens for bacteriophage lysin activity form the basis for our lysin discovery work.
For the functional metagenomic work that we perform, environmental genes are expressed in a recombinant format in a standard host
organism (i.e., Escherichia coli) and cells are monitored for the acquisition of a desired phenotype. We can vary both the source of
environmental DNA and the way we monitor for desired phenotypes to focus only on environmental populations enriched for bacteriophage
lysins that can actively kill a pathogen of interest. We sample various DNA sources including viral, prophage, and pathogen-amplified viral
metagenomics. Multiple methods for both DNA library construction and for functional screening are used in parallel in order to maximize
lysin identification.
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We have also established additional discovery methodologies, including bioinformatics analysis of the rapidly expanding databases of
bacterial genomic sequences. The highly conserved modular structure of lysin, combined with sequence homologies amongst different lysin
classes, enable the rapid analysis of putative lysins from DNA databases. Such sequences can be readily synthesized and screened for lytic
activity against any pathogen of interest.
The application of these methods enable the large scale identification of lysins, enabling the production of lysine banks specific for any
particular pathogen. We believe the ability to rapidly identify lysins specific for any pathogen of interest, either by in vitro or in silico methods,
will provide a steady pipeline of novel lysins for consideration as potential antimicrobial therapeutic candidates.
Our Pipeline
Additional Lysin Programs for Human Therapeutics
The goal of the CF-301 program is to treat Staph aureus bacteremia and then to expand CF-301 treatment to additional indications,
including pneumonia, skin and skin structure infections and osteomyelitis. Our objective is to gain market leadership in all Staph
aureus-related indications.
We intend to pursue pre-clinical and clinical development of additional lysins. In addition to the lysins we have licensed from The
Rockefeller University, we also have an in-house lysin discovery program and an active sponsored research agreement for the discovery of
new lysins with Dr. Vincent Fischetti’s Laboratory of Bacterial Pathogenesis and Immunology at The Rockefeller University, where we have
the first right to negotiate a license to all discoveries concerning lysins through October 2016. The primary focus of our in-house and
sponsored research is the discovery of lysins to target gram-negative bacteria.
Monoclonal Antibodies
In addition to lysins, we are exploring combination therapy with Mabs that block and disarm virulence factors of bacteria and viruses,
rendering them vulnerable to the natural immune balance of the body. The strategies of our Mab program include: (1) targeting conserved
regions of the virus or bacteria which are not prone to mutation; and (2) targeting multiple proteins expressed from different genes within a
bacteria or virus, allowing for multiplier effects.
Antibodies used in combination assert a multiplier effect that avoids resistance and has considerably greater efficacy than the current use
of single antibodies (monotherapy). For example, if the rate of therapeutic escape due to a single mutant gene was one per million, the rate of
escape requiring two independent genes would be their multiple, or one per trillion, while using three antibodies to independent genes would
raise a requirement for therapeutic escape to one per million-trillion.
Our antibodies are generated by genetic engineering using phage display libraries or other available technologies, enabling the screening
of billions of human Mabs with different binding sites. With such a large array of Mabs, scores of antibodies will be selected against each
target, leading to a high likelihood of identifying lead compounds. As these Mabs are generated by genetic engineering, we have the ability to
develop antibodies with a common backbone structure, providing for a similar pharmacokinetic profile (half-life, absorption, biodistribution,
metabolism and excretion). The common properties provide for a unique ability to create a therapeutic utilizing a combination of Mabs.
Our Mab products are expected to exhibit the following attributes:
•

Exert unique efficacy and resistance multiplier effects when used in combination.

•

Amplify their effectiveness by recruiting immune cells and circulating immune components.
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•

Remain active in the body for weeks as compared to hours for conventional drugs.

•

Provide immediate benefit upon intravenous inoculation into patients.

•

React with all strains of a particular pathogen, regardless of their drug-resistant profile.

•

Are 100-10,000-fold more specific than conventional drugs, which is a well-known property of Mabs.

Influenza Research
We are currently focused on Mabs for influenza. We have more than 60 Mabs in our research pipeline that cross-react with the three
principal strains of influenza (H1, H3 and B). These Mabs react with the principle protein (hemagglutinin) on the surface of influenza at a
region (referred to as the hemagglutinin stalk) which is genetically stable and does not vary from one season to another. Consequently, these
Mabs have several advantages over conventional Mabs, vaccines, and antivirals, including: (1) bypassing the effects of seasonal change,
which allows a single Mab to neutralize decades of different influenza strains; (2) providing for the production of a therapeutic cocktail of only
three Mabs (covering influenza Types A H1 and H3, and Type B) that can be used without reformulation; and (3) having an immediate effect
(through injection) that cannot be obtained by vaccination (which requires weeks).
We have produced dozens of Mabs that are reactive with the stalk region of hemagglutinin proteins from 10 different subtypes of H3
influenza strains. These 10 strains were derived from seasonal outbreaks that occurred from 1968 through 2009. Single Mabs within this
group reacted with all 10 strains of virus tested, representing over 40 years of H3 influenza variants, providing protection that would have
required 15-20 vaccine reformulations. In addition to the Mabs against H3, we also have produced a panel of Mabs that target the stalk of the
hemagglutinin for H1 viruses. These Mabs react with all strains of H1 from the time of the Spanish Flu (1918) to the present, representing
nearly 100 years of seasonal strains.
Our Mabs have also been tested in mouse models to demonstrate protection against lethal infection with influenza in “proof-of-concept”
experiments. These data demonstrated that that our anti-H3 and anti-H1 Mabs were able to protect animals from lethal challenge. As shown in
the figure below, animals treated with a placebo antibody all had over 30% body weight loss from influenza within 10-days, whereas 100% of
animals treated with our cross-reactive Mabs did not have significant percent body weight loss.
Effectiveness of Mabs Against Influenza Infections—Annual Testing Results
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Competition
The pharmaceutical and biotechnology industries are intensely competitive. We compete directly and indirectly with other pharmaceutical
companies, biotechnology companies and academic and research organizations in developing therapies to treat diseases. Smaller or early-stage
companies may also prove to be significant competitors, particularly through collaborative arrangements with large, established companies. We
compete with companies that have products on the market or in development for the same indications as our product candidates. We may also
compete with organizations that are developing similar technology platforms.
Intellectual Property
Our goal is to obtain, maintain and enforce patent protection for our products, formulations, processes, methods and other proprietary
technologies, preserve our trade secrets, and operate without infringing on the proprietary rights of other parties, both in the United States and
in other countries. Our policy is to actively seek to obtain, where appropriate, the broadest intellectual property protection possible for our
product candidates, proprietary information and proprietary technology through a combination of contractual arrangements and patents, both in
the United States and abroad. However, patent protection may not afford us with complete protection against competitors who seek to
circumvent our patents.
We also depend upon the skills, knowledge, experience and know-how of our management and research and development personnel, as
well as that of our advisors, consultants and other contractors. To help protect our proprietary know-how, which is not patentable, and for
inventions for which patents may be difficult to enforce, we currently rely and will in the future rely on trade secret protection and
confidentiality agreements to protect our interests. To this end, we will require all of our employees, consultants, and other contractors
(including any contractors we may retain for purposes of any of our ad hoc Clinical Advisory Boards) to enter into confidentiality agreements
that prohibit the disclosure of confidential information and, where applicable, require disclosure and assignment to us of the ideas,
developments, discoveries and inventions important to our business.
License Agreement—Mount Sinai School of Medicine
On January 22, 2010, we entered into a license agreement with the Mount Sinai School of Medicine of New York University that gives
us exclusive rights to a patent for the method of discovery of monoclonal antibodies that bind to “conserved regions” on “highly variable
organisms,” such as influenza. The license also includes up to four specific influenza antibodies of our choosing. To date, we have exercised
our right to two such antibodies and continue to evaluate new candidates as they are produced.
In consideration for the license, we paid Mount Sinai School of Medicine expenses relating to its patent rights of approximately $25,000
and issued 75,000 shares of Series A Preferred Stock and 39,063 shares of common stock. Under the license agreement, we will also be
required to make certain maintenance, milestone and royalty payments. We are allowed to grant sublicenses to third parties without prior
approval, and will be required to pay Mount Sinai School of Medicine a certain percentage of all payments we receive from sublicensees.
The license agreement terminates upon the later of (i) the expiration of the last licensed patent right, or (ii) 20 years from the latest filing
date of any patent application included in the patent rights. Either party may terminate the agreement in the event of a material breach by the
other, subject to prior notice and opportunity to cure, or in the event the other party enters into bankruptcy or is dissolved. Upon termination of
the license agreement, all rights in and to the patent rights revert to Mount Sinai School of Medicine.
License Agreements—The Rockefeller University
We have entered into the following license agreements with The Rockefeller University:
•

On July 12, 2011, we entered into a license agreement for the worldwide, exclusive right to a patent covering the composition of
matter for the lysin PlySS2 for the treatment and prevention of diseases caused by gram-positive bacteria (the “CF-301 License”).
We rebranded PlySS2 as CF-301.
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•

On June 1, 2011, we entered into a license agreement for the exclusive rights to The Rockefeller University’s interest in a patent
covering the method of delivering antibodies through the cell wall of a gram positive bacteria to the periplasmic space. This
intellectual property was developed as a result of the sponsored research agreement between us and The Rockefeller University, and
was jointly discovered and filed by the two parties.

•

On September 23, 2010, we entered into a license agreement for the worldwide, exclusive right to develop, manufacture, use and
sell, and offer for sale a suite of patents and patent applications covering the composition of matter for eight individual lysin
molecules for the treatment and prevention of diseases caused by gram-positive bacteria. The lysins in this suite have activity against
Staphylococcus, Group A Streptococcus, Group B Streptococcus, Pneumococcus, Enterococcus and Anthrax.

In consideration for the licenses, we paid The Rockefeller University license initiation fees and, in the case of the CF-301 License, we
issued The Rockefeller University 30,303 shares of our Series C Preferred Stock. Under the license agreements, we will also be required to
make certain maintenance, milestone and royalty payments to The Rockefeller University.
We are allowed to grant sublicenses to third parties without prior approval, subject to certain conditions and the payment of a certain
percentage of all payments we receive from sublicensees.
Each license agreement terminates upon the later of (i) the expiration or abandonment of the last licensed patent under the license
agreement to expire or become abandoned, or (ii) 10 years after the first commercial sale of the first licensed product. The Rockefeller
University may terminate any license agreement in the event of a breach of such agreement by us or if we challenge the validity or
enforceability of the underlying patent rights. We may terminate any license agreement at any time on 60 days’ notice.
License Agreement—MorphoSys AG
On April 1, 2011, we entered into a five-year non-exclusive license agreement with MorphoSys AG (“MorphoSys”) pursuant to which
we obtained from MorphoSys full rights to practice under MorphoSys’ patent rights, and licenses for its HuCAL Platinum (45 billion
antibody) human phage display library (the “HuCAL Library”) and AutoCAL (automation software and know-how) technology for use onsite
at our facility.
In consideration for the license we paid MorphoSys a one-time installation fee and will be required to pay annual license maintenance
fees. We will also be required to pay for commercial therapeutic licenses for each product that we choose to bring into clinical development
that originated from the HuCAL Library and in the event a licensed product is successfully brought to market, we will be required to make
milestone payments as products from the HuCAL Library progress through clinical development. We will be required to pay MorphoSys a
royalty of 5% of net sales from products that originated from the HuCAL Library. Under the terms of the license agreement, we are allowed to
grant sublicenses to third parties without prior approval.
Under the terms of the license agreement, we have the rights to use an unlimited number of antibodies from the HuCAL library for
research purposes during the five-year term. We have obtained the right to request up to 40 commercial therapeutic licenses during the
five-year term, allowing us to develop as many as 40 human antibody products for therapeutic purposes.
The license agreement terminates upon the earlier of (i) the expiration of the five-year term, if no commercial therapeutic license is in
place; (ii) the time at which the last commercial therapeutic license terminates; and (iii) the date all obligations to pay all royalties have ceased.
Sponsored Research Agreements—The Rockefeller University
Effective October 1, 2009, we entered into a sponsored research agreement with The Rockefeller University to produce and test
monoclonal antibodies against proteins of Staph aureus. In accordance with the agreement,
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The Rockefeller University and we each provide certain equipment and tools, with funding provided by us of up to approximately $350,000,
to maintain a research program used to create joint intellectual property.
The agreement expired on September 30, 2012. Following the expiration of the agreement, each party has a non-exclusive license to use
for internal research purposes all research results, including joint intellectual property. If joint intellectual property develops from these
programs, we will have the right to acquire a royalty-bearing license to utilize the intellectual property for commercial purposes.
Effective October 24, 2011, we entered into a second sponsored research agreement with The Rockefeller University, to identify lysins,
enzymes or small molecules that will kill gram-negative bacteria, and identify and characterize lysins from Clostridia difficile to be engineered
into gut commensal bacteria. In accordance with the agreement, The Rockefeller University and we each provide certain equipment and tools,
with funding provided by us of up to approximately $300,000 each year for five years.
The initial term of the agreement runs through October 31, 2016. Either party may terminate the agreement upon breach of the agreement,
following 30 days written notice and failure to cure such breach. Following the expiration or termination of the agreement, each party will have
a non-exclusive license to use for internal research purposes all research results, including joint intellectual property. If joint intellectual
property develops from these programs, we will have the right to acquire a royalty-bearing license to utilize the intellectual property for
commercial purposes.
Government Regulation
The production, distribution, and marketing of products employing our research and intellectual property are subject to extensive
governmental regulation in the United States and in other countries. In the United States, our products will be regulated as biologics and
subject to the Federal Food, Drug, and Cosmetic Act, as amended (the “FDC Act”), the Public Health Service Act, as amended (the “PHSA”)
and the regulations of the FDA, as well as to other federal, state, and local statutes and regulations. These laws, and similar laws outside the
United States, govern the research, development, clinical and preclinical testing, manufacture, safety, effectiveness, approval, labeling,
distribution, sale, import, export, storage, record-keeping, reporting, advertising, and promotion and marketing of our products. Product
development and approval within this regulatory framework, if successful, will require the expenditure of substantial resources and take years
to achieve. Violations of regulatory requirements at any stage may result in various adverse consequences, including the FDA’s and other
health authorities’ delay in approving or refusal to approve a product and may result in enforcement actions, and administrative or judicial
sanctions.
The following provides further information on certain legal and regulatory requirements that have the potential to affect our operations
and the future marketing of our products.
FDA Approval Process
In the United States, pharmaceutical products are subject to extensive regulation by the FDA. The FDC Act and other federal and state
statutes and regulations, govern, among other things, the research, development, testing, manufacture, storage, recordkeeping, approval,
labeling, promotion and marketing, distribution, post-approval monitoring and reporting, sampling, and import and export of pharmaceutical
products. Biological products used for the prevention, treatment, or cure of a disease or condition of a human being are subject to regulation
under the FDC Act, except the section of the FDC Act which governs the approval of NDAs. Biological products are approved for marketing
under provisions of PHSA, via a BLA. However, the application process and requirements for approval of BLAs are very similar to those for
NDAs, and biologics are associated with similar approval risks and costs as drugs. Failure to comply with applicable U.S. requirements may
subject a
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company to a variety of administrative or judicial sanctions, such as FDA refusal to approve pending NDAs or BLAs, warning or untitled
letters, product recalls, product seizures, total or partial suspension of production or distribution, injunctions, fines, civil penalties, and criminal
prosecution.
Pharmaceutical product development for a new product or certain changes to an approved product in the United States typically involves
preclinical laboratory and animal tests, the submission to the FDA of an IND, which must become effective before clinical testing may
commence, and adequate and well-controlled clinical trials to establish the safety and effectiveness of the drug for each indication for which
FDA approval is sought. Satisfaction of FDA pre-market approval requirements typically takes many years and the actual time required may
vary substantially based upon the type, complexity, and novelty of the product or disease.
Preclinical tests include laboratory evaluation of product chemistry, formulation, and toxicity, as well as animal trials to assess the
characteristics and potential safety and efficacy of the product. The conduct of the preclinical tests must comply with federal regulations and
requirements, including good laboratory practices. The results of preclinical testing are submitted to the FDA as part of an IND along with
other information, including information about product chemistry, manufacturing and controls, and a proposed clinical trial protocol. Long
term preclinical tests, such as animal tests of reproductive toxicity and carcinogenicity, may continue after the IND is submitted.
A 30-day waiting period after the submission of each IND is required prior to the commencement of clinical testing in humans. If the
FDA has neither commented on nor questioned the IND within this 30-day period, the clinical trial proposed in the IND may begin.
Clinical trials involve the administration of the investigational new drug or biologic to healthy volunteers or patients under the
supervision of a qualified investigator. Clinical trials must be conducted: (i) in compliance with federal regulations; (ii) in compliance with
good clinical practice (“GCP”), an international standard meant to protect the rights and health of patients and to define the roles of clinical trial
sponsors, administrators, and monitors; as well as (iii) under protocols detailing the objectives of the trial, the parameters to be used in
monitoring safety, and the effectiveness criteria to be evaluated. Each protocol involving testing on healthy U.S. volunteers or patients and
subsequent protocol amendments must be submitted to the FDA as part of the IND.
The FDA may order the temporary, or permanent, discontinuation of a clinical trial at any time, or impose other sanctions, if it believes
that the clinical trial either is not being conducted in accordance with FDA requirements or presents an unacceptable risk to the clinical trial
patients. The study protocol and informed consent information for patients in clinical trials must also be submitted to an IRB for approval. An
IRB may also require the clinical trial at the site to be halted, either temporarily or permanently, for failure to comply with the IRB’s
requirements, or may impose other conditions.
Clinical trials to support NDAs or BLAs for marketing approval are typically conducted in three sequential phases, but the phases may
overlap. In Phase 1, the initial introduction of the drug or biologic into healthy human subjects or patients, the product is tested to assess
metabolism, pharmacokinetics, pharmacological actions, side effects associated with increasing doses, and, if possible, early evidence on
effectiveness. Phase 2 usually involves trials in a limited patient population to determine the effectiveness of the drug or biologic for a
particular indication, dosage tolerance, and optimum dosage, and to identify common adverse effects and safety risks. If a compound
demonstrates evidence of effectiveness and an acceptable safety profile in Phase 2 evaluations, Phase 3 trials are undertaken to obtain the
additional information about clinical efficacy and safety in a larger number of patients, typically at geographically dispersed clinical trial sites,
to permit the FDA to evaluate the overall benefit-risk relationship of the drug or biologic and to provide adequate information for the labeling
of the product. In most cases, the FDA requires two adequate and well-controlled Phase 3 clinical trials to demonstrate the efficacy of the drug
or biologic. A single Phase 3 trial with other confirmatory evidence may be sufficient in rare instances where the study is a large multicenter
trial demonstrating internal consistency and a statistically very persuasive finding of a clinically meaningful effect on mortality, irreversible
morbidity or prevention of a disease with a potentially serious outcome and confirmation of the result in a second trial would be practically or
ethically impossible.
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After completion of the required clinical testing, an NDA or BLA is prepared and submitted to the FDA. FDA approval of the NDA or
BLA is required before marketing of the product may begin in the United States. The NDA or BLA must include the results of all preclinical,
clinical, and other testing and a compilation of data relating to the product’s pharmacology, chemistry, manufacture, and controls. The cost of
preparing and submitting an NDA or BLA is substantial. The submission of most NDAs and BLAs is additionally subject to a substantial
application user fee, currently exceeding $2,169,000, and the manufacturer and/or sponsor under an approved new drug application are also
subject to annual product and establishment user fees, currently exceeding $104,000 per product and $554,000 per establishment. These fees
are typically increased annually.
The FDA has 60 days from its receipt of an NDA or BLA to determine whether the application will be accepted for filing based on the
agency’s threshold determination that it is sufficiently complete to permit substantive review. Once the submission is accepted for filing, the
FDA begins an in-depth review. The FDA has agreed to certain performance goals in the review of NDAs and BLAs. Most such applications
for standard review drug or biologic products are reviewed within ten to twelve months; most applications for priority review drugs or
biologics are reviewed in six to eight months. Priority review can be applied to drugs that the FDA determines offer major advances in
treatment, or provide a treatment where no adequate therapy exists. For biologics, priority review is further limited only for products intended
to treat a serious or life-threatening disease relative to the currently approved products. The review process for both standard and priority
review may be extended by the FDA for three additional months to consider certain late-submitted information, or information intended to
clarify information already provided in the submission.
The FDA may also refer applications for novel drug or biologic products, or drug or biologic products that present difficult questions of
safety or efficacy, to an advisory committee—typically a panel that includes clinicians and other experts—for review, evaluation, and a
recommendation as to whether the application should be approved. The FDA is not bound by the recommendation of an advisory committee,
but it generally follows such recommendations. Before approving an NDA or BLA, the FDA will typically inspect one or more clinical sites
to assure compliance with GCP. Additionally, the FDA will inspect the facility or the facilities at which the drug is manufactured. FDA will
not approve the product unless compliance with cGMPs, is satisfactory and the NDA or BLA contains data that provide substantial evidence
that the drug or biologic is safe and effective in the indication studied.
After the FDA evaluates the NDA or BLA and the manufacturing facilities, it issues either an approval letter or a complete response
letter. A complete response letter generally outlines the deficiencies in the submission and may require substantial additional testing, or
information, in order for the FDA to reconsider the application. If, or when, those deficiencies have been addressed to the FDA’s satisfaction
in a resubmission of the NDA or BLA, the FDA will issue an approval letter. The FDA has committed to reviewing such resubmissions in
two or six months depending on the type of information included.
An approval letter authorizes commercial marketing of the drug or biologic with specific prescribing information for specific indications.
As a condition of NDA or BLA approval, the FDA may require a risk evaluation and mitigation strategy (“REMS”), to help ensure that the
benefits of the drug or biologic outweigh the potential risks. REMS can include medication guides, communication plans for healthcare
professionals, and elements to assure safe use (“ETASU”). ETASU can include, but are not limited to, special training or certification for
prescribing or dispensing, dispensing only under certain circumstances, special monitoring, and the use of patient registries. The requirement
for a REMS can materially affect the potential market and profitability of the product. Moreover, product approval may require substantial
post-approval testing and surveillance to monitor the product’s safety or efficacy. Once granted, product approvals may be withdrawn if
compliance with regulatory standards is not maintained or problems are identified following initial marketing.
Changes to some of the conditions established in an approved application, including changes in indications, labeling, or manufacturing
processes or facilities, require submission and FDA approval of a new NDA or BLA or NDA or BLA supplement before the change can be
implemented. An NDA or BLA supplement for a new
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indication typically requires clinical data similar to that in the original application, and the FDA uses the same procedures and actions in
reviewing NDA or BLA supplements as it does in reviewing NDAs or BLAs.
Post-Approval Requirements
Once an NDA or BLA is approved, a product will be subject to certain post-approval requirements. For instance, the FDA closely
regulates the post-approval marketing and promotion of drugs and biologics, including standards and regulations for direct-to-consumer
advertising, off-label promotion, industry-sponsored scientific and educational activities and promotional activities involving the internet.
Drugs and biologics may be marketed only for the approved indications and in accordance with the provisions of the approved labeling.
Adverse event reporting and submission of periodic reports is required following FDA approval of an NDA or BLA. The FDA also
may require post-marketing testing, known as Phase 4 testing, REMS, and surveillance to monitor the effects of an approved product, or the
FDA may place conditions on an approval that could restrict the distribution or use of the product. In addition, quality control, drug
manufacture, packaging, and labeling procedures must continue to conform to cGMPs after approval. Drug and biologic manufacturers and
certain of their subcontractors are required to register their establishments with the FDA and certain state agencies. Registration with the FDA
subjects entities to periodic unannounced inspections by the FDA, during which the agency inspects manufacturing facilities to assess
compliance with cGMPs. Accordingly, manufacturers must continue to expend time, money, and effort in the areas of production and qualitycontrol to maintain compliance with cGMPs. Regulatory authorities may withdraw product approvals or request product recalls if a company
fails to comply with regulatory standards, if it encounters problems following initial marketing, or if previously unrecognized problems are
subsequently discovered.
Fast Track Designation and Accelerated Approval
The FDA is required to facilitate the development, and expedite the review, of drugs or biologics that are intended for the treatment of a
serious or life-threatening disease or condition for which there is no effective treatment and which demonstrate the potential to address unmet
medical needs for the condition. Under the fast track program, the sponsor of a new drug or biologic candidate may request that the FDA
designate the candidate for a specific indication as a fast track drug or biologic concurrent with, or after, the filing of the IND for the candidate.
The FDA must determine if the drug or biologic candidate qualifies for fast track designation within 60 days of receipt of the sponsor’s
request.
Under the fast track program and FDA’s accelerated approval regulations, the FDA may approve a drug or biologic for a serious or lifethreatening illness that provides meaningful therapeutic benefit to patients over existing treatments based upon a surrogate endpoint that is
reasonably likely to predict clinical benefit, or on a clinical endpoint that can be measured earlier than irreversible morbidity or mortality, that is
reasonably likely to predict an effect on irreversible morbidity or mortality or other clinical benefit, taking into account the severity, rarity, or
prevalence of the condition and the availability or lack of alternative treatments.
In clinical trials, a surrogate endpoint is a measurement of laboratory or clinical signs of a disease or condition that substitutes for a direct
measurement of how a patient feels, functions, or survives. Surrogate endpoints can often be measured more easily or more rapidly than
clinical endpoints. A drug or biologic candidate approved on this basis is subject to rigorous post-marketing compliance requirements,
including the completion of Phase 4 or post-approval clinical trials to confirm the effect on the clinical endpoint. Failure to conduct required
post-approval studies, or confirm a clinical benefit during post-marketing studies, will allow the FDA to withdraw the drug or biologic from
the market on an expedited basis. All promotional materials for drug candidates approved under accelerated regulations are subject to prior
review by the FDA.
In addition to other benefits such as the ability to use surrogate endpoints and engage in more frequent interactions with the FDA, the
FDA may initiate review of sections of a fast track product’s NDA or BLA before the application is complete. This rolling review is available
if the applicant provides, and the FDA approves, a
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schedule for the submission of the remaining information and the applicant pays applicable user fees. However, the FDA’s time period goal
for reviewing an application does not begin until the last section of the NDA or BLA is submitted. Additionally, the fast track designation may
be withdrawn by the FDA if the FDA believes that the designation is no longer supported by data emerging in the clinical trial process.
The Breakthrough Therapy Designation
The FDA is required to expedite the development and review of the application for approval of drugs that are intended to treat a serious
or life-threatening disease or condition where preliminary clinical evidence indicates that the drug may demonstrate substantial improvement
over existing therapies on one or more clinically significant endpoints. Under the breakthrough therapy program, the sponsor of a new drug
candidate may request that the FDA designate the drug candidate for a specific indication as a breakthrough therapy concurrent with, or after,
the filing of the IND for the drug candidate. The FDA must determine if the drug candidate qualifies for breakthrough therapy designation
within 60 days of receipt of the sponsor’s request. We intend to apply for breakthrough therapy designation of CF-301 during Phase 1 clinical
trials.
Pediatric Information
Under the Pediatric Research Equity Act (“PREA”), NDAs or BLAs or supplements to NDAs or BLAs must contain data to assess the
safety and effectiveness of the drug for the claimed indications in all relevant pediatric subpopulations and to support dosing and
administration for each pediatric subpopulation for which the drug is safe and effective. The FDA may grant full or partial waivers, or
deferrals, for submission of data. Unless otherwise required by regulation, PREA does not apply to any drug for an indication for which
orphan designation has been granted.
Additional Controls for Biologics
To help reduce the increased risk of the introduction of adventitious agents, the PHSA emphasizes the importance of manufacturing
controls for products whose attributes cannot be precisely defined. The PHSA also provides authority to the FDA to immediately suspend
licenses in situations where there exists a danger to public health, to prepare or procure products in the event of shortages and critical public
health needs, and to authorize the creation and enforcement of regulations to prevent the introduction or spread of communicable diseases in
the United States and between states.
After a BLA is approved, the product may also be subject to official lot release as a condition of approval. As part of the manufacturing
process, the manufacturer is required to perform certain tests on each lot of the product before it is released for distribution. If the product is
subject to official release by the FDA, the manufacturer submits samples of each lot of product to the FDA together with a release protocol
showing a summary of the history of manufacture of the lot and the results of all of the manufacturer’s tests performed on the lot. The FDA
may also perform certain confirmatory tests on lots of some products, such as viral vaccines, before releasing the lots for distribution by the
manufacturer. In addition, the FDA conducts laboratory research related to the regulatory standards on the safety, purity, potency, and
effectiveness of biological products. As with drugs, after approval of biologics, manufacturers must address any safety issues that arise, are
subject to recalls or a halt in manufacturing, and are subject to periodic inspection after approval.
Biosmilars
The Biologics Price Competition and Innovation Act of 2009 (“BPCIA”), creates an abbreviated approval pathway for biological
products shown to be highly similar to or interchangeable with an FDA-licensed reference biological product. Biosimilarity sufficient to
reference a prior FDA-approved product requires that there be no differences in conditions of use, route of administration, dosage form, and
strength, and no clinically meaningful differences between the biological product and the reference product in terms of safety, purity, and
potency.
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Biosimilarity must be shown through analytical studies, animal studies, and at least one clinical study, absent a waiver by the Secretary. A
biosimilar product may be deemed interchangeable with a prior approved product if it meets the higher hurdle of demonstrating that it can be
expected to produce the same clinical results as the reference product and, for products administered multiple times, the biologic and the
reference biologic may be switched after one has been previously administered without increasing safety risks or risks of diminished efficacy
relative to exclusive use of the reference biologic. No biosimilar or interchangeable products have been approved under the BPCIA to date.
Complexities associated with the larger, and often more complex, structures of biological products, as well as the process by which such
products are manufactured, pose significant hurdles to implementation which are still being evaluated by the FDA.
A reference biologic is granted twelve years of exclusivity from the time of first licensure of the reference product, and no application for
a biosimilar can be submitted for four years from the date of licensure of the reference product. The first biologic product submitted under the
abbreviated approval pathway that is determined to be interchangeable with the reference product has exclusivity against a finding of
interchangeability for other biologics for the same condition of use for the lesser of (i) one year after first commercial marketing of the first
interchangeable biosimilar, (ii) eighteen months after the first interchangeable biosimilar is approved if there is no patent challenge,
(iii) eighteen months after resolution of a lawsuit over the patents of the reference biologic in favor of the first interchangeable biosimilar
applicant, or (iv) 42 months after the first interchangeable biosimilar’s application has been approved if a patent lawsuit is ongoing within the
42-month period.
Disclosure of Clinical Trial Information
Sponsors of clinical trials of FDA-regulated products, including drugs, are required to register and disclose certain clinical trial
information. Information related to the product, patient population, phase of investigation, study sites and investigators, and other aspects of
the clinical trial is then made public as part of the registration. Sponsors are also obligated to discuss the results of their clinical trials after
completion. Disclosure of the results of these trials can be delayed until the new product or new indication being studied has been approved.
Competitors may use this publicly available information to gain knowledge regarding the progress of development programs.
Other Domestic Regulatory Requirements
In the United States, the research, manufacturing, distribution, sale, and promotion of drug and biological products are potentially subject
to regulation by various federal, state, and local authorities in addition to the FDA, including the Centers for Medicare and Medicaid Services,
other divisions of the United States Department of Health and Human Services (e.g., the Office of the Inspector General), the United States
Department of Justice and individual United States Attorneys’ offices within the Department of Justice, and state and local governments. For
example, sales, marketing, and scientific/educational grant programs must comply with the anti-fraud and abuse provisions of the Social
Security Act, the False Claims Act, the privacy provision of the Health Insurance Portability and Accountability Act, and similar state laws,
each as amended. Pricing and rebate programs must comply with the Medicaid rebate requirements of the Omnibus Budget Reconciliation Act
of 1990 and the Veterans Health Care Act of 1992, each as amended. If products are made available to authorized users of the Federal Supply
Schedule of the General Services Administration, additional laws and requirements apply. All of these activities are also potentially subject to
federal and state consumer protection, unfair competition, and other laws, and violations of these laws may result in imprisonment, criminal
fines, civil monetary penalties and exclusion from participation in federal healthcare programs. Although there are a number of statutory
exemptions and regulatory safe harbors protecting certain common activities from prosecution or other regulatory sanctions, the exemptions
and safe harbors are drawn narrowly, and practices that involve remuneration intended to induce prescribing, purchases or recommendations
may be subject to scrutiny if they do not qualify for an exemption of safe harbor.
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In addition to FDA restrictions on marketing of pharmaceutical products, several other types of state and federal laws have been applied
to restrict certain marketing practices in the pharmaceutical industry in recent years. These laws include anti-kickback statutes and false claims
statutes. The federal healthcare program anti-kickback statute prohibits, among other things, knowingly and willfully offering, paying,
soliciting or receiving remuneration to induce or in return for purchasing, leasing, ordering or arranging for the purchase, lease or order of any
healthcare item or service reimbursable under Medicare, Medicaid or other federally financed healthcare programs. This statute has been
interpreted to apply to arrangements between pharmaceutical manufacturers on the one hand and prescribers, purchasers and formulary
managers on the other. Violations of the anti-kickback statute are punishable by imprisonment, criminal fines, civil monetary penalties and
exclusion from participation in federal healthcare programs. Although there are a number of statutory exemptions and regulatory safe harbors
protecting certain common activities from prosecution or other regulatory sanctions, the exemptions and safe harbors are drawn narrowly, and
practices that involve remuneration intended to induce prescribing, purchases or recommendations may be subject to scrutiny if they do not
qualify for an exemption or safe harbor.
Federal false claims laws prohibit any person from knowingly presenting, or causing to be presented, a false claim for payment to the
federal government, or knowingly making, or causing to be made, a false statement to have a false claim paid. Recently, several pharmaceutical
and other healthcare companies have been prosecuted under these laws for allegedly inflating drug prices they report to pricing services, which
in turn were used by the government to set Medicare and Medicaid reimbursement rates, and for allegedly providing free product to customers
with the expectation that the customers would bill federal programs for the product. In addition, certain marketing practices, including off-label
promotion, may also violate false claims laws. The majority of states also have statutes or regulations similar to the federal anti-kickback law
and false claims laws, which apply to items and services reimbursed under Medicaid and other state programs, or, in several states, apply
regardless of the payor.
Moreover, ContraFect is now, and in the future may become, subject to additional federal, state, and local laws, regulations, and policies
relating to safe working conditions, laboratory practices, the experimental use of animals, and/or the use, storage, handling, transportation, and
disposal of human tissue, waste, and hazardous substances, including radioactive and toxic materials and infectious disease agents used in
conjunction with our research work.
Foreign Regulation
In addition to regulations in the United States, we may become subject to widely varying foreign regulations, which may be quite
different from those of the FDA, governing clinical trials, manufacture, product registration and approval, and pharmaceutical sales. Whether
or not FDA approval has been obtained, we must obtain a separate approval for a product by the comparable regulatory authorities of foreign
countries prior to the commencement of product marketing in these countries. The approval process varies from country to country, and the
time may be longer or shorter than that required for FDA approval. In certain countries, regulatory authorities also establish pricing and
reimbursement criteria. In addition, under current United States law, there are restrictions on the export of products not approved by the FDA,
depending on the country involved and the status of the product in that country.
Pharmaceutical Coverage, Pricing and Reimbursement
Our ability to commercialize our product candidates successfully will depend in part on the extent to which the United States and foreign
governmental authorities, private health insurers and other third-party payors establish appropriate coverage and reimbursement levels for our
product candidates and related treatments. In many of the markets where we would commercialize a product following regulatory approval, the
prices of pharmaceutical products are subject to direct price controls (by law) and to drug reimbursement programs with varying price control
mechanisms. Public and private health care payors control costs and influence drug pricing
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through a variety of mechanisms, including through negotiating discounts with the manufacturers and through the use of tiered formularies
and other mechanisms that provide preferential access to certain drugs over others within a therapeutic class. Payors also set other criteria to
govern the uses of a drug that will be deemed medically appropriate and therefore reimbursed or otherwise covered. In particular, many public
and private health care payors limit reimbursement and coverage to the uses of a drug that are either approved by the FDA or that are
supported by other appropriate evidence (for example, published medical literature) and appear in a recognized drug compendium. Drug
compendia are publications that summarize the available medical evidence for particular drug products and identify which uses of a drug are
supported or not supported by the available evidence, whether or not such uses have been approved by the FDA.
In the United States, there have been a number of legislative and regulatory changes to the healthcare system in ways that could affect
our future revenues and profitability and the future revenues and profitability of our potential customers. For example, the Medicare
Prescription Drug, Improvement, and Modernization Act of 2003 (the “MMA”) revised the payment methodologies for many drugs, which
resulted in reduced reimbursement to providers. Additionally, the MMA created an outpatient prescription drug benefit which became effective
on January 1, 2006. This benefit is administered by private pharmacy benefit managers and other managed care organizations and is putting
increased pressure on the pharmaceutical industry to reduce prices.
Manufacturing
We do not own or operate, and currently have no plans to establish, any manufacturing facilities. We currently rely, and expect to
continue to rely, on third parties for the manufacture of our product candidates for preclinical and clinical testing, as well as for commercial
manufacture of any products that we may commercialize. We employ the services of Fujifilm UK to supply the active pharmaceutical
ingredient for CF-301. We do not yet have contracts to produce a commercial supply of the active pharmaceutical ingredient for CF-301;
however, we intend to pursue agreements with Fujifilm UK to do so. We employ the services of CanGene to produce CF-301 in its final
vialed drug product form. We do not have contracts for the commercial supply of CF-301. We intend to pursue agreements with third party
manufacturers regarding commercial supply of vialed drug product at an appropriate future time. We intend to locate second fill finish third
party manufacturers to supply other world regions such as the European Union or Asia.
We generally expect to rely on third parties for the manufacture of any companion diagnostics we develop.
Research and Development
We have invested $6.6 million, $13.2 million, $4.6 million and $4.5 million in research and development for the years ended
December 31, 2011 and 2012 and for the six months ended June 30, 2012 and 2013, respectively.
Facilities
In the second quarter of 2011, we opened our corporate headquarters and laboratory in Yonkers, New York. This 15,000 sq. ft.
laboratory consist of 1,400 sq. ft. of open laboratory and suites for molecular biology, microbiology, tissue culture, microscopy, an animal
vivarium, and a robotics suite. This facility is leased through December 31, 2027. We also retain the right to an additional 45,000 sq. ft. of
expansion space, which may house up to 200 employees when fully constructed.
Sales, Marketing and Distribution
We do not currently have an organization for the sales, marketing and distribution of pharmaceutical products. We may rely on licensing
and co-promotion agreements with strategic partners for the commercialization of our products in the United States and other territories. If we
choose to build a commercial
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infrastructure to support marketing in the United States, such commercial infrastructure could be expected to include a targeted sales force
supported by sales management, internal sales support, an internal marketing group and distribution support. To develop the appropriate
commercial infrastructure internally, we would have to invest financial and management resources, some of which would have to be deployed
prior to any confirmation that CF-301 or any of our other products will be approved.
Scientific Advisors
We have assembled a world-class scientific advisory board that includes renowned experts in infectious diseases. These advisors work
in close collaboration with our scientists to identify new research directions and accelerate our infectious disease programs. Our scientific
advisory board is led by Dr. Vincent A. Fischetti, the founder of our lysin technology.
Name

Primary Affiliation

Vincent A. Fischetti, Ph.D.

The Rockefeller University, Laboratory of Bacterial Pathogenesis
and Immunology
George Mason University Biomedical Research Laboratory
Mount Sinai School of Medicine, Department of Microbiology;
Global Health & Emerging Pathogens Institute
Mount Sinai School of Medicine, Department of Microbiology
University Hospital, Zurich, Department of Internal Medicine and
Oncology
Formerly, Saint Michael’s Medical Center, New Jersey

Charles Bailey, Ph.D.
Adolfo Garcia-Sastre, Ph.D.
Peter Palese, Ph.D
Christoph Renner, M.D
Leon G. Smith, M.D., M.A.C.P
Employees

As of August 31, 2013, we had 28 full-time employees, including 10 employees with M.D. or Ph.D. degrees. Of these full-time
employees, 18 employees are engaged in research and development activities. None of our employees is represented by a labor union or
covered by a collective bargaining agreement. We consider our relationship with our employees to be good.
Legal Proceedings
We are not currently a party to any material legal proceedings.
79

MANAGEMENT
The following table sets forth the name and position of each of our executive officers, directors and key employees.
Name

Age

Position

Executive Officers
Robert C. Nowinski, Ph.D.
Julia P. Gregory
David Huang, M.D., Ph.D.
Michael Wittekind, Ph.D.

67
61
39
58

Chief Executive Officer and Director
Executive Vice President & Chief Financial Officer
Senior Vice President & Chief Medical Officer
Senior Vice President & Chief Scientific Officer

Directors
Sol Barer, Ph.D.
Isaac Blech
David Scheinberg, M.D., Ph.D.
Sir Richard Sykes, FRS
Cary Sucoff
Shengda Zan

66
63
57
71
61
49

Chairman of the Board of Directors
Director
Director
Director
Director
Director

Key Employees
Barry Kappel, Ph.D., M.B.A.
Michael Messinger
Daniel Couto
Nancy Dong

37
39
42
48

Vice President, Business Development
Vice President, Finance
Vice President, Product Development
Vice President, Controller

Robert C. Nowinski, Ph.D. Dr. Nowinski founded ContraFect Corporation in 2008 and has served as our founder, Chief Executive
Officer and a member of our Board of Directors from such time. Dr. Nowinski has founded seven biotechnology companies, including four
public companies: Genetic Systems Corporation (acquired in 1987 for $310 million by The Bristol-Myers Squibb Company); PathoGenesis
Corporation (acquired in 2000 for $660 million by Chiron Corporation); ICOS Corporation (acquired in 2006 for $2.2 billion by Eli Lilly and
Company); and VaxGen Inc. He also held the executive positions of Chief Executive Officer and/or the Chairman of the boards of directors at
each of these companies during his tenure.
Dr. Nowinski received his Ph.D. in immunology from the Sloan-Kettering Institute in 1971. He was an Assistant Professor of
Oncology at the University of Wisconsin and then an Associate Professor of Microbiology and Immunology at the University of Washington.
He also was a founding scientist and Head of the Virology Program of the Fred Hutchinson Cancer Research Center in Seattle (“FHCRC”)
and a Professor of Microbiology at the University of Washington and a Member of the FHCRC. His academic research concerned
cancer-causing retroviruses, leading to the naming and definition of the oncornavirus family. His studies then turned to antibody treatments for
cancer and the development of antibodies for the diagnosis of sexually-transmitted diseases.
We believe that Dr. Nowinski’s detailed knowledge of our Company and his extensive background in the biotechnology industry
provide a critical contribution to our Board of Directors.
As a result of obligations related to divorce proceedings commenced in 1996, Dr. Nowinski filed for personal bankruptcy in 2002.
Thereafter in 2006, charges against him for failure to make child support payments relating to the divorce proceedings resulted in a
misdemeanor. Dr. Nowinski has since satisfied all required child support payments.
Julia P. Gregory. Ms. Gregory has been our Executive Vice President and Chief Financial Officer since July 2012. Prior to joining
ContraFect, Ms. Gregory was President and Chief Executive Officer of Five Prime Therapeutics, Inc. (“Five Prime”), a clinical-stage,
privately held biotechnology company discovering and developing innovative protein and antibody therapeutics in the fields of oncology and
immunology. Prior to Five
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Prime, Ms. Gregory was Executive Vice President, Corporate Development and Chief Financial Officer of Lexicon Pharmaceuticals, Inc.
(“Lexicon”). While at Five Prime and Lexicon, she led transactions for several strategic partnerships including those with GlaxoSmithKline,
Human Genome Sciences, Genentech, Inc., The Bristol-Myers Squibb Company and Takeda Pharmaceutical Company Limited. She
conducted Lexicon’s $220 million initial public offering and was involved in the creation of Lexicon’s $500 million private equity investment
plan with Invus, LLP. Prior to joining Lexicon, Ms. Gregory served as the head of investment banking for Punk, Ziegel & Company, a
specialty technology and healthcare investment banking firm, and was an investment banker with Dillon, Read & Co., Inc. She currently
serves as a Director on the board of Clinipace on behalf of and as Special Advisor to Morgan Stanley Expansion Capital and on the board of
The Global TB Alliance for Drug Development, primarily funded by the Bill & Melinda Gates Foundation. Ms. Gregory received her B.A.
from George Washington University’s Elliott School of International Affairs, where she was elected to Phi Beta Kappa, and her M.B.A. from
the Wharton School of the University of Pennsylvania.
David Huang, M.D., Ph.D. Dr. Huang has served as our Senior Vice President and Chief Medical Officer since September 2011. Prior
to joining ContraFect, Dr. Huang served as the Global Medical Director of Medical Affairs for Pfizer Inc., where he played a key role in the
development efforts of Zyvox for MRSA-associated infections. Previously, he was the Associate Director of Clinical Development for
Boehringer Ingelheim GmbH, where he played a key role in the development of Aptivus and Viramune for HIV infections. Dr. Huang
previously served as an Assistant Professor at Baylor College of Medicine, and currently serves as an Adjunct Clinical Professor at the
University of Medicine and Dentistry of New Jersey, and is an attending physician at the Veterans Affairs Medical Center in Manhattan.
Dr. Huang received his M.D. and Ph.D. from the University of Texas at Houston Medical School. He is board certified in internal
medicine and infectious diseases. He completed his internal medicine residency at the University of Texas at Southwestern and his infectious
diseases fellowship at Baylor College of Medicine. He is a fellow of the American College of Physicians and a fellow of the Infectious
Diseases Society of America. Dr. Huang’s research interest has focused on the epidemiology, pathogenesis and treatment of viruses and
bacteria, including multi-drug resistant pathogens, and has resulted in over 100 peer-reviewed publications.
Michael Wittekind, Ph.D. Dr. Wittekind has served as our Senior Vice President and Chief Scientific Officer since August 2012. Prior to
joining ContraFect, Dr. Wittekind served as the Executive Director of Research for Amgen Inc. (“Amgen”), where he directed the Protein
Science Department at the Amgen-Seattle site. While at Amgen, he was involved in the discovery efforts for multiple protein therapeutics
currently undergoing clinical trials, including antibodies, antibody-drug conjugates, and protein fusions. Previously, Dr. Wittekind was the
Director of Process Development for Phylos Inc., where he played a key role in the development of alternate scaffold therapeutic discovery,
design, and production. Dr. Wittekind has also served as the Associate Director of the Gene Expression and Protein Biochemistry Department
of the Bristol-Myers Squibb Pharmaceutical Research Institute, directing groups in both the Lawrenceville and Hopewell, New Jersey sites
leading structural biology research as well as protein and small molecule therapeutic efforts.
Dr. Wittekind received his Ph.D. from the University of Wisconsin-Madison in Biochemistry and pursued his postdoctoral studies at the
University of Washington. Dr. Wittekind’s research interests have encompassed genetics, molecular biology, structural biology, and
engineering of novel antibodies and proteins, resulting in over 40 publications and patents.
Directors
Sol Barer, Ph.D. Dr. Barer has served as a member of our Board of Directors since April 2011 and Chairman of our Board of Directors
since March 2012. Dr. Barer is the Managing Director of SJ Barer Consulting, LLC. He served as Chairman of Celgene Corporation
(“Celgene”) from January 2011 to June 2011 and as Executive Chairman from June 2010 to January 2011. Prior to that time, he served as
Chief Executive Officer of Celgene from January 2006 to June 2010, as Chairman from January 2007 to June 2010, as President
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in 1993 and Chief Operating Officer and director in 1994. He previously served as Senior Vice President, Science and Technology, and Vice
President/General Manager, Chiral Products, from 1991 to 1994, and Vice President, Technology, from 1987 to 1991. Dr. Barer serves on the
boards of directors of Aegerion Pharmaceuticals, Inc., InspireMD Inc. (Chair), and Medgenics Inc. (Chair). He has previously served as
Commissioner of the New Jersey Commission on Science and Technology and as Chairman of the University of Medicine and Dentistry of
New Jersey Governor’s Advisory Committee. Dr. Barer received a Ph.D. in organic chemistry from Rutgers University.
We believe that Dr. Barer’s significant scientific, executive and board leadership experience in the pharmaceutical industry qualifies him
to serve as a member of our Board of Directors.
Sir Richard Sykes. Sir Richard has served as a member of our Board of Directors since June 2012. He is Chairman of Imperial College
Healthcare NHS Trust, Chairman of the Royal Institution of Great Britain, Chairman of the UK Stem Cell Foundation, Chairman of CRAC,
the Careers and Research Advisory Council, Chairman of Circassia, Omnicyte and NetScientific.
Prior to that, he was Senior Independent Director and non-executive Chairman of Eurasian Natural Resources Corporation PLC from
2007 to June 2011, Chairman of NHS London from December 2008 to July 2010, Rector of Imperial College London from 2000 to 2008. He
was a non-executive director of Rio Tinto plc from 1997 to 2007, and senior independent director from 2004 to 2007. He has over 30 years’
experience within the biotechnology and pharmaceutical industries field, serving as Chief Executive and Chairman of GlaxoWellcome plc from
1995 to 2000 and then as Chairman of GlaxoSmithkline plc until 2002. Internationally he is Chairman of the International Advisory Board,
A*Star Biomedical Research Council, Singapore and a Board member of EDBI Pte Ltd. He was awarded Honorary Citizenship of Singapore
in 2004 for his contribution to the development of the country’s biomedical sciences industry.
Sir Richard holds a number of degrees and awards from institutions both in the UK and overseas. He is a Fellow of the Royal Society
and Academy of Medical Sciences, and an Honorary Fellow of the Royal Academy of Engineering, Royal Society of Chemistry, Royal
Pharmaceutical Society, Royal College of Pathologists and the Royal College of Physicians. He is also President of the R and D Society, a
position he has held since 2002. He is president of the Institute for Employment Studies (“IES”) and President of the Medical and Dental
Students’ Association. He is a Fellow of Imperial College London and the Imperial College School of Medicine, King’s College London and
Honorary Fellow of the Universities of Wales and Central Lancashire. Sir Richard received a Knighthood in the 1994 New Year’s Honours
list for services to the pharmaceutical industry.
We believe that Sir Richard’s significant scientific, executive and board leadership experience in the pharmaceutical industry qualifies
him to serve as a member of our Board of Directors.
Isaac Blech. Mr. Blech has served as a member of our Board of Directors since 2010. Mr. Blech is a renowned biotechnology
entrepreneur and investor, who, over the past 32 years, has founded and served on the boards of a number of companies which have produced
major advances in a broad array of diseases, including the diagnosis of chlamydia, herpes, syphilis and HIV, and the treatment of cystic
fibrosis, sexual dysfunction, multiple myeloma and brain cancer. The companies he founded include Celgene Corporation, ICOS Corporation,
Nova Pharmaceutical Corporation, Pathogenesis Corporation and Genetics Systems Corporation. Mr. Blech is a major shareholder and Vice
Chairman of Cerecor, Inc., and major shareholder and Vice Chairman of Edge Therapeutics. He is also a major shareholder and Vice
Chairman of The Spendsmart Payments Company as well as a major shareholder and Vice Chairman of Premier Alliance Group. Mr. Blech is
a director of Medgenics, Inc. Mr. Blech earned a B.A. degree from Baruch College in 1975.
We believe that Mr. Blech’s broad experience as a founder, director and major investor in numerous biotechnology companies qualifies
him to serve as a member of our Board of Directors.
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David A. Scheinberg, M.D., Ph.D. Dr. Scheinberg has served as a member of our Board of Directors since 2010. Since 2002,
Dr. Scheinberg has served as Vincent Astor Chair and Chairman of the Molecular Pharmacology and Chemistry Program at the
Sloan-Kettering Institute. In 2002, he also founded and serves as the Chair of the Experimental Therapeutics Center at the Memorial
Sloan-Kettering Cancer Center. Dr. Scheinberg has been a Professor of Medicine (since 2002) and Pharmacology (since 1999) at the
Weill-Cornell University Medical College and has served as Co-chair of the Pharmacology graduate program since 2001. He has served as a
Professor at the Gerstner-Sloan Kettering Graduate School at the Memorial Sloan-Kettering Cancer Center since 2005. From 1992 until 2003,
he was Chief of the Leukemia Service at Memorial Hospital. He has been elected into the American Society of Clinical Investigation, the
American Association of Physicians and the Interurban Club. His other awards include the Doris Duke Distinguished Clinical Science
Professorship, the Lucille P. Markey Scholarship, Leukemia and Lymphoma Society Translational Investigator Awards, and CapCure
Awards. He Co-chairs the Medical Board of the Laurie Strauss Leukemia Foundation.
Dr. Scheinberg has been a Director of Progenics Pharmaceuticals, a public biotechnology company, from 1996 to the present. He was a
founder and Chairman of the board of directors of Active Biotherapeutics, Inc., a private company that was acquired by Progenics
Pharmaceuticals, and is currently a member of the Scientific Advisory Boards of Oncopep and Encyse Pharma. Dr. Scheinberg received his
A.B., cum laude, distinction in all subjects, from the College of Arts & Sciences, Cornell University, in 1977. He earned his M.D. from Johns
Hopkins University in 1983, and his Ph.D. from Johns Hopkins University School of Medicine, Department of Pharmacology and
Experimental Therapeutics, in 1983.
We believe that Dr. Scheinberg’s significant scientific, executive and board leadership experience in drug and biologic therapy
development and in the pharmaceutical industry qualifies him to serve as a member of our Board.
Cary W. Sucoff. Mr. Sucoff has served as a member of our Board of Directors since 2010. Mr. Sucoff has over 30 years of securities
industry experience encompassing supervisory, banking and sales responsibilities. Mr. Sucoff currently owns and operates Equity Source
Partners, LLC, an advisory and consulting firm. Mr. Sucoff founded Equity Source Partners, LLC and operated the firm as a boutique
investment bank until December 2011. During that time, Mr. Sucoff provided investment banking and consulting services to public and
private companies and institutional investors. Mr. Sucoff has played a role in financings for biotechnology companies such as Amgen Inc.,
Janssen Biotech, Inc. (formerly Centocor Biotech, Inc.), Genzyme Corporation, Genentech, Inc., ICOS Corporation (acquired by Eli Lilly and
Company), PathoGenesis Corporation, Vaxgen Inc. and BioTime, Inc. Mr. Sucoff currently serves on the boards of directors of Cerecor, Inc.,
Premier Alliance Group, Inc., The SpendSmart Payments Corp. and American Roadside Burgers, Inc. In addition, Mr. Sucoff serves as a
consultant to Medgenics, Inc., a commercial-stage biopharmaceutical company that focuses on providing protein therapies and develops the
Biopump Platform, a proprietary technology, which uses the patient’s own tissue to continuously produce and deliver the patient’s own
protein therapy. Mr. Sucoff is the President of New England Law/Boston, has been a member of the Board of Trustees for over 25 years and
is the current Chairman of the Endowment Committee.
Mr. Sucoff received a B.A. from SUNY Binghamton (1974) and a J.D. from New England School of Law (1977) where he was the
Managing Editor of the Law Review and graduated Magna Cum Laude. Mr. Sucoff has been a member of the Bar of the State of New York
since 1978.
We believe that Mr. Sucoff’s broad financial and legal experience qualifies him to serve as a member of our Board.
Shengda Zan. Mr. Zan has served as a member of our Board of Directors since January 2013. Mr. Zan founded the Zongyi Group in
1987 and has been the president of the Zongyi Group since that time. The Zongyi Group is a diversified business group in China focusing on
clean energy, information technology, strategic investments and asset management. Mr. Zan currently serves as the sole director of Alpha
Spring Limited, a shareholder of ContraFect.
83

We believe that Mr. Zan’s significant international business experience qualifies him to serve as a member of our Board of Directors.
Key Employees
Barry Kappel, Ph.D. Dr. Kappel joined ContraFect in 2009 as the Company’s second employee and the Head of Business
Development. Since joining ContraFect, Dr. Kappel has been involved in all aspects of the Company, including licensing of the Company’s
key technologies, participation in the financings of the Company, and establishing scientific collaborations with academic and corporate
partners.
Dr. Kappel previously was a Senior Consultant at Easton Associates, LLC, a life science consulting firm. In this capacity, he performed
a wide range of activities, including the assessment of preclinical and clinical compounds for pharmaceutical and biotechnology companies.
Dr. Kappel received his BA in chemistry from Emory University. He subsequently obtained his Ph.D. in immunology and pharmacology
from the Weill Graduate School of Medical Sciences and the Memorial Sloan-Kettering Cancer Center. Dr. Kappel holds an M.B.A. from the
S.C. Johnson Graduate School of Management at Cornell University.
Michael Messinger, CPA. Mr. Messinger has more than 15 years of experience in finance, accounting and forecasting for clinical
development. He served as Controller of Coelacanth Corporation prior to his role as Director of Finance for Lexicon Pharmaceuticals, Inc. In
this capacity, he was responsible for the financial management of Lexicon’s partnership with Symphony Capital, LLC, in addition to
coordinating fiscal and program management concerning Lexicon’s development programs.
Mr. Messinger received his B.B.A degree in accounting from the University of Michigan. He started his career as an auditor at Ernst &
Young LLP.
Daniel Couto. Mr. Couto has over 20 years of experience in Operations Management. Prior to joining ContraFect in 2011, he served as
Vice President of Commercial Manufacturing Operations for Merck Sharp & Dohme Biologics UK Ltd. for 3 years. Previously, he was
Director of Manufacturing for Nuvelo Inc. for 3 years, where he was responsible for seven world wide contract manufacturing sites.
Mr. Couto also served in Director positions at Genzyme Transgenics Corp., Advanced Biosystems Corp., ImmuCell Corp. and Sepracor
Corp. Mr. Couto holds patents for several novel separation technologies such as Bulk Protein Crystallization, HPTFF, and SMB.
Mr. Couto received his B.S. Degree in Chemical Engineering from Rensselaer Polytechnic Institute.
Nancy Dong. Ms. Dong has more than 20 years of experience in accounting, strategic planning, budgeting and forecasting,
organizational development, financial systems and controls. She served as controller at XL Marketing and Alley Corp prior to her role as Vice
President of Finance and Administration at DCM, a tele-services firm supporting the performing arts. Ms. Dong also held the positions of
COO/CFO at Semaphore, a project management software development firm.
Ms. Dong received her B.A. degree from Yale University and a MPPM degree from The Wharton School at the University of
Pennsylvania. She started her career as a management consultant at Ernst & Young LLP.
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Board Composition
Our Board of Directors currently consists of seven directors and is authorized to have up to 11 members. In accordance with the terms
of our certificate of incorporation and bylaws that will become effective upon the closing of this offering, our Board of Directors will be
divided into three classes, Class I, Class II and Class III, with members of each class serving staggered three-year terms. Upon the closing of
this offering, the members of the classes will be divided as follows:
•

the Class I directors will be

•

the Class II directors will be

•

the Class III directors will be

, and their term will expire at the annual meeting of stockholders to be held in
, and their term will expire at the annual meeting of stockholders to be held in
, and their term will expire at the annual meeting of stockholders to be held in

;
;
;

Upon the expiration of the term of a class of directors, directors in that class will be eligible to be elected for a new three-year term at the
annual meeting of stockholders in the year in which their term expires. In accordance with the terms of our certificate of incorporation and
bylaws that will become effective upon the closing of this offering, our directors may be removed only for cause by the affirmative vote of the
holders of 75% or more of our voting stock.
We have no formal policy regarding board diversity. Our priority in selection of board members is identification of members who will
further the interests of our stockholders through his or her established record of professional accomplishment, the ability to contribute
positively to the collaborative culture among board members, knowledge of our business and understanding of the competitive landscape.
Director Independence
Rule 5605 of the NASDAQ Listing Rules requires a majority of a listed company’s board of directors to be comprised of independent
directors within one year of listing. In addition, the NASDAQ Listing Rules require that, subject to specified exceptions, each member of a
listed company’s audit, compensation and nominating and corporate governance committees be independent and that audit committee members
also satisfy independence criteria set forth in Rule 10A-3 under the Securities Exchange Act.
Under Rule 5605(a)(2) of the NASDAQ Listing Rules, a director will only qualify as an “independent director” if, in the opinion of our
Board of Directors, that person does not have a relationship that would interfere with the exercise of independent judgment in carrying out the
responsibilities of a director. In order to be considered independent for purposes of Rule 10A-3 of the Exchange Act, a member of an audit
committee of a listed company may not, other than in his or her capacity as a member of the audit committee, the board of directors, or any
other board committee, accept, directly or indirectly, any consulting, advisory, or other compensatory fee from the listed company or any of its
subsidiaries or otherwise be an affiliated person of the listed company or any of its subsidiaries.
In September 2013, our Board of Directors undertook a review of the composition of our Board of Directors and its committees and the
independence of each director. Based upon information requested from and provided by each director concerning his background, employment
and affiliations, including family relationships, our Board of Directors has determined that each of our directors, with the exception of
Dr. Nowinski and Mr. Sucoff, is an “independent director” as defined under Rule 5605(a)(2) of the NASDAQ Listing Rules. Our Board of
Directors also determined that Sir Richard, Dr. Scheinberg, and Mr. Blech who will comprise our audit committee following this offering,
Drs. Scheinberg and Barer, and Mr. Blech, who will comprise our compensation committee following this offering, and Drs. Nowinski and
Barer, and Mr. Blech, who will be members of our nominating and corporate governance committee following this offering, satisfy the
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independence standards for such committees established by the SEC and the NASDAQ Listing Rules, as applicable. In making such
determinations, our Board of Directors considered the relationships that each such non-employee director has with our company and all other
facts and circumstances our Board of Directors deemed relevant in determining independence, including the beneficial ownership of our capital
stock by each non-employee director.
There are no family relationships among any of our directors or executive officers.
Board Committees
Our board has established three standing committees—audit, compensation, and nominating and corporate governance—each of which
will, upon the closing of this offering, operate under a charter that has been approved by our board.
Audit Committee
The members of our audit committee are Sir Richard, Dr. Scheinberg and Mr. Blech. Sir Richard is the chair of the audit committee. Our
Board of Directors has determined that
qualifies as an audit committee financial expert within the meaning of SEC regulations and the
NASDAQ Listing Rules. In making this determination, our board has considered the formal education and nature and scope of his previous
experience. Our audit committee assists our Board of Directors in its oversight of our accounting and financial reporting process and the audits
of our financial statements. Following this offering, our audit committee’s responsibilities will include:
•

appointing, approving the compensation of, and assessing the independence of our registered public accounting firm;

•

overseeing the work of our registered public accounting firm, including through the receipt and consideration of reports from such
firm;

•

reviewing and discussing with management and the registered public accounting firm our annual and quarterly financial statements
and related disclosures;

•

monitoring our internal control over financial reporting, disclosure controls and procedures and code of business conduct and ethics;

•

overseeing our internal audit function;

•

discussing our risk management policies;

•

establishing policies regarding hiring employees from the registered public accounting firm and procedures for the receipt and
retention of accounting related complaints and concerns;

•

meeting independently with our internal auditing staff, registered public accounting firm and management;

•

reviewing and approving or ratifying any related person transactions; and

•

preparing the audit committee report required by SEC rules.

Compensation Committee
The members of our compensation committee are Drs. Scheinberg and Barer and Mr. Blech. Dr. Scheinberg is the chair of the
compensation committee. Our compensation committee assists our Board of Directors in the discharge of its responsibilities relating to the
compensation of our executive officers. Following this offering, the compensation committee’s responsibilities will include:
•

reviewing and approving corporate goals and objectives relevant to Chief Executive Officer compensation; reviewing and approving,
or making recommendations to our board with respect to, the compensation of our Chief Executive Officer and our other executive
officers;
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•

overseeing an evaluation of our senior executives;

•

overseeing and administering our cash and equity incentive plans;

•

reviewing and making recommendations to our board with respect to director compensation;

•

reviewing and discussing with management our “Compensation Discussion and Analysis”; and

•

preparing the compensation committee report required by SEC rules.

Nominating and Corporate Governance Committee
The members of our nominating and corporate governance committee are Drs. Nowinski and Barer, and Mr. Blech. Mr. Blech is the
chair of the nominating and corporate governance committee. Following this offering, the nominating and corporate governance committee’s
responsibilities will include:
•

identifying individuals qualified to become board members;

•

recommending to our board the persons to be nominated for election as directors and to each committee of our Board of Directors;

•

reviewing and making recommendations to the board with respect to management succession planning;

•

developing and recommending corporate governance principles to the board; and

•

overseeing periodic evaluations of the board.

We believe that the composition of our nominating and corporate governance committee will meet the requirements for independence
under current NASDAQ and SEC rules and regulations. Our Board of Directors has determined that Dr. Barer and Mr. Blech are independent
as independence is currently defined in applicable NASDAQ listing standards. Although the Board of Directors determined that Dr. Nowinski
does not satisfy the independence standards, under NASDAQ Marketplace Rule 5615(b)(1), we are permitted to phase in our compliance with
the independent nominating and corporate governance committee requirements set forth in NASDAQ Marketplace Rule 5605(e) as follows:
(1) one independent member at the time of listing, (2) a majority of independent members within 90 days of listing and (3) all independent
members within one year of listing. Within one year of our listing on the NASDAQ Global Select Market, we expect that our nominating and
corporate governance committee will comply with the independence requirements under the NASDAQ Marketplace Rules.
Compensation Committee Interlocks and Insider Participation
No current or former member of our compensation committee is or has been a current or former officer or employee of ContraFect.
None of our executive officers served as a director or a member of a compensation committee (or other committee serving an equivalent
function) of any other entity, one of whose executive officers served as a director or member of our compensation committee during the fiscal
year ended December 31, 2012.
Code of Ethics and Code of Conduct
We have adopted a written code of business conduct and ethics that applies to our directors, officers and employees, including our
principal executive officer, principal financial officer, principal accounting officer or controller, or persons performing similar functions. We
intend to post on our website, www.contrafect.com, a current copy of the code and all disclosures that are required by law or NASDAQ stock
market listing standards concerning any amendments to, or waivers from, any provision of the code.
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EXECUTIVE COMPENSATION
We are providing compensation disclosure that satisfies the requirements applicable to emerging growth companies, as defined in the
JOBS Act.
Summary Compensation Table
As an emerging growth company, we have opted to comply with the executive compensation disclosure rules applicable to “smaller
reporting companies,” as such term is defined under the Securities Act, which require compensation disclosure for our principal executive
officer and the two most highly-compensated executive officers other than our principal executive officer. The table below sets forth the annual
compensation earned during fiscal 2012 by our principal executive officer and our next three most highly-compensated executive officers (our
“Named Executive Officers”).

Salary ($)

Bonus ($)

Stock
Awards ($)
(1)

Robert C. Nowinski, Ph.D. (3)
Chief Executive Officer

$475,000

$261,250

$

—

$

139,898

$876,148

David Huang, M.D., Ph.D.
Chief Medical Officer

$359,458

$ 60,250

$

—

$

6,447

$426,155

Julia P. Gregory
Chief Financial Officer

$261,026

$ 70,000

$ 42,794

$

15,263

$389,083

Michael Wittekind, Ph.D.
Chief Scientific Officer

$230,167

$ 10,950

$ 20,024

$

25,438

$286,579

Name and
Principal Position

(1)

(2)
(3)

All Other
Compensation ($)
(2)

Total ($)

The amounts reported in the “Stock Awards” column reflect the aggregate grant date fair value of share-based compensation awarded
during the year computed in accordance with the provisions of Financial Accounting Standards Board Accounting Standard Codification,
or ASC, Topic 718. See Note 2 to our financial statements included elsewhere in this prospectus regarding assumptions underlying the
valuation of equity awards.
The amounts reported in the “All Other Compensation” column reflect, for each Named Executive Officer, the sum of the incremental cost
to us of all perquisites and other personal benefits and are comprised of the dollar value of medical and life insurance costs paid by us on
behalf of each of the Named Executive Officers.
Dr. Nowinski also serves as a member of our Board of Directors but does not receive any additional compensation for his service as a
director.
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Outstanding Option Awards at June 30, 2013
The following table sets forth information regarding outstanding stock options held by our Named Executive Officers as of June 30,
2013:

Name and
Principal Position

Number of securities
underlying unexercised
options exercisable
(#)

Number of securities
underlying unexercised
options unexercisable
(#)

Option
exercise
price
($/share)

Option
expiration date

Robert C. Nowinski, Ph.D.
Chief Executive Officer

100,000
1,700,000
1,000,000
600,000
661,250

—
—
—
400,000(1)
1,983,750(2)

0.50
1.29
1.29
1.29
0.50

4/14/2020
12/30/2020
2/7/2021
2/7/2021
2/26/2023

David Huang, M.D., Ph.D.
Chief Medical Officer

58,140
66,667
81,712

—
133,333(3)
245,138(4)

0.50
0.50
0.50

6/29/2021
8/31/2021
2/26/2023

Julia P. Gregory
Chief Financial Officer

156,667
102,500

313,333(5)
307,500(6)

0.50
0.50

8/10/2022
2/26/2023

Michael Wittekind Ph.D.
Chief Scientific Officer

48,000
20,000
22,500

96,000(7)
40,000(8)
67,500(9)

0.50
0.50
0.50

3/31/2012
8/10/2022
2/26/2023

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

This option vests over four years, with 20% of the shares underlying the option vested immediately on February 8, 2011 and 20% of the
shares underlying the option vesting annually thereafter.
This option vests over three years, with 25% of the shares underlying the option vested immediately on January 1, 2013 and 25% of the
shares underlying the option vesting annually thereafter.
This option vests over three years, with 34% of the shares underlying the option vested on September 1, 2012 and 33% of the shares
underlying the option vesting annually thereafter.
This option vests over three years, with 25% of the shares underlying the option vested immediately on January 1, 2013 and 25% of the
shares underlying the option vesting annually thereafter.
This option vests over two years, with 34% of the shares underlying the option vested immediately on August 11, 2012 and 33% of the
shares underlying the option vesting annually thereafter.
This option vests over three years, with 25% of the shares underlying the option vested immediately on January 1, 2013 and 25% of the
shares underlying the option vesting annually thereafter.
This option vests over three years, with 34% of the shares underlying the option vested on April 1, 2013 and 33% of the shares
underlying the option vesting annually thereafter.
This option vests over two years, with 34% of the shares underlying the option vested immediately on August 11, 2012 and 33% of the
shares underlying the option vesting annually thereafter.
This option vests over three years, with 25% of the shares underlying the option vested immediately on January 1, 2013 and 25% of the
shares underlying the option vesting annually thereafter.

Employment Agreements
Robert C. Nowinski, Ph.D.
In June 2010, we entered into an employment agreement with Dr. Nowinski, to serve as our Chief Executive Officer and as a member of
the Board of Directors for a period of five (5) years, which will be automatically renewed for successive one-year terms unless the agreement
is terminated. Dr. Nowinski’s annual salary was increased to $522,500 effective January 1, 2013. Dr. Nowinski’s base salary will be
increased by 25% upon the Company’s closing of an initial public offering of $25,000,000 or more. In addition, ContraFect has loaned
Dr. Nowinski $600,000 pursuant to two promissory notes and a related pledge and security agreement, which loans are secured by
Dr. Nowinski’s 1.2 million shares of capital stock and options to purchase 3.3 million shares of common stock. Dr. Nowinski’s employment
agreement contains other customary and standard terms and provisions. Dr. Nowinski currently holds options to purchase an aggregate of
6,445,000 shares of common stock.
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David Huang, M.D., Ph.D.
In June 2011, we entered into a four-year employment agreement with Dr. Huang, to serve, at will, as Chief Medical Officer. Dr. Huang
receives an annual base salary of $391,600 and is eligible to receive an annual bonus equivalent to 35% of his annual salary payable one half
in cash and one half in equity. Dr. Huang currently holds options to purchase an aggregate of 584,990 shares of Common Stock.
Julia P. Gregory
In July 2012, we entered into a four-year employment agreement with Ms. Gregory, to serve, at will, as an Executive Vice President and
Chief Financial Officer. Ms. Gregory receives an annual base salary of $424,000 and is eligible to receive an annual bonus equivalent to 40%
of her annual salary payable in cash, as well as additional bonuses upon the achievement of certain milestones. Ms. Gregory currently holds
options to purchase an aggregate of 880,000 shares of Common Stock.
Michael Wittekind, Ph.D.
In March 2012, we entered into a three-year employment agreement with Dr. Wittekind, to serve, at will, as Chief Scientific Officer.
Dr. Wittekind receives an annual base salary of $313,000 and is eligible to receive an annual bonus equivalent to 30% of his annual salary
payable one half in cash and one-half in equity. Dr. Wittekind currently holds options to purchase an aggregate of 294,000 shares of common
stock.
Equity and Other Compensation Plans
The three equity incentive plans described in this section are the 2008 Equity Incentive Plan (the “2008 Plan”), the Amended 2008 Plan,
and the 2013 Public Company Equity Incentive Plan, or the 2013 Plan. Following the closing of this offering, we expect to grant awards to
eligible participants under the 2013 Plan, which will become effective immediately prior to the closing of this offering.
Amended and Restated 2008 Equity Incentive Plan
The Amended 2008 Plan was adopted by our Board of Directors in February 2013. The Amended 2008 Plan provides us with the
flexibility to use restricted stock, stock options and other awards based on the Company’s common stock as part of an overall compensation
package to provide performance-based compensation to attract and retain qualified personnel. We believe that awards under the Amended
2008 Plan may serve to broaden the equity participation of key employees and others and further link the long-term interests of management
and stockholders. Awards under the Amended 2008 Plan will be limited to restricted stock, performance awards payable in cash or shares of
common stock, and options, stock appreciation rights, stock bonuses, phantom stock or other stock-based benefits as determined by the
Company or combinations of the foregoing.
Unless the issuance of awards and underlying securities have been registered under the Securities Act and qualified or registered under
applicable state securities laws, we issue the awards pursuant to applicable exemptions from such registration or qualification requirements. In
connection with any such exempt issuance, the Board of Directors may require the recipients to provide a written representation and
undertaking to the Company, satisfactory in form and scope to us, that such recipient is acquiring such awards and underlying securities for
such recipient’s own account as an investment and not with a view to, or for sale in connection with, the distribution of any securities, and that
such person will make no transfer of the same except in compliance with any rules and regulations in force at the time of such transfer under
the Securities Act and other applicable law, and that if securities are issued without registration, a legend to this effect may be endorsed upon
the securities so issued, and to the effect of any additional representations that are appropriate in light of applicable securities laws and rules.
We may also order our transfer agent to stop transfers of such shares. We have agreed that if we file a registration statement under the
Securities Act for an offering of our securities, we will register the Amended 2008 Plan and the securities subject thereto.
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There are 11,000,000 shares of common stock reserved for issuance under the Amended 2008 Plan, of which 434,219 are available for
issuance as of June 30, 2013.
Administration
The Amended 2008 Plan is administered by the Board of Directors, in its sole discretion. The Board of Directors, may from time to time,
appoint a committee (the “Committee”) to administer the Amended 2008 Plan and exercise all powers, authority and discretion of the Board of
Directors thereunder and make all other determinations that it deems necessary or appropriate in connection with the Amended 2008 Plan or
the administration or interpretation thereof. The Committee shall consist of not less than two directors.
Eligibility and Types of Awards
Employees, directors and officers of the Company or of any Affiliated Entity (as such term is defined in the Amended 2008 Plan), and
consultants and advisors who render bona fide services to the Company or any Affiliated Entity not in connection with capital-raising are
eligible to be granted awards under the Amended 2008 Plan. The types of awards available under the Amended 2008 Plan include stock
options, performance awards, restricted stock, stock appreciation rights, stock bonuses, phantom stock and other stock-based benefits.
Available Shares
Subject to adjustment upon certain corporate transactions or events, 11,000,000 shares of our common stock are reserved for issuance
pursuant to awards granted under the Amended 2008 Plan. If an Award granted under the Amended 2008 Plan expires, is cancelled, or
terminates, the shares subject to any portion of the award that expires, is cancelled, or terminates without having been exercised or paid, as the
case may be, will again become available for the issuance of additional awards. Unless previously terminated by our Board of Directors, no
new Award may be granted under the Amended 2008 Plan after May 30, 2018, the tenth anniversary of the effective date of the 2008 Plan
(hereinafter described).
Awards under the Plan
Stock Options
For the purposes of Section 422(b) of the Code, stock option awards granted under the Amended 2008 Plan are considered to be
non-statutory stock options. The Company may issue up to 4,700,000 stock options as “incentive stock options,” provided the stockholders of
the Company approve the Amended 2008 Plan within one year of the Effective Date. The exercise price of an option will be determined by the
Board of Directors and reflected in the applicable award agreement. The exercise price with respect to incentive stock options may not be
lower than 100% (110% in the case of an incentive stock option granted to a Significant Stockholder (as defined in the Amended 2008 Plan))
of the fair market value of our common stock on the date of grant. Each option will be exercisable after the period or periods specified in the
award agreement, which will generally not exceed ten years from the date of grant (or five years in the case of an incentive stock option
granted to a Significant Stockholder, if permitted under the Amended 2008 Plan). Options will be exercisable at such times and subject to such
terms as determined by the Board of Directors or the Committee.
Restricted Stock Awards
A stock award consists of the transfer by the Company to a participant of shares of common stock as additional compensation for
services to the Company. Restricted stock will be subject to restrictions as the Board of Directors shall determine, and such restrictions may
include a prohibition against transfer until such time as the Board of Directors determines, forfeiture upon a termination of employment or
other service during the applicable restriction period and such other conditions or restrictions as the Board of Directors may deem advisable.
Subject to any restrictions on transfer imposed upon the restricted stock, the recipient will have all of
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the rights of a stockholder with respect to the restricted stock granted or sold to the recipient, including, without limitation the right to vote the
shares and receive all dividends and distributions paid or made with respect thereto. To date, no restricted stock awards have been granted.
Performance Awards
A performance award consists of an award paid in shares of our common stock, cash or a combination thereof (as determined by the
Board of Directors), subject to performance objectives to be achieved by the participant before the end of a specified period. The Board of
Directors will determine pre-established, objective performance goals (which need not be identical and may be established on an individual or
group basis) governing performance awards, the terms thereof, and the form and time of payment of performance awards. To date, no
performance awards have been granted.
Stock Appreciation Rights, Stock Bonuses, Phantom Stock and Other Stock Based Bonuses
The Company may, at any time and from time to time, approve the grant of stock appreciation rights, related or unrelated to stock
options. A stock appreciation right related to a stock option will entitle the holder of the related stock option, upon exercise of the stock
appreciation right, to surrender such stock option, or any portion thereof to the extent previously vested but unexercised, with respect to the
number of shares as to which such stock appreciation right is exercised, and to receive payment of an amount computed as set forth below.
Such stock option will, to the extent surrendered, then cease to be exercisable. We may also grant stock appreciation rights unrelated to stock
options which will entitle the holder to payment upon exercise as described in the next sentence. Upon the exercise of a stock appreciation
right, the recipient will be entitled to receive payment in an amount determined by multiplying: (A) the difference obtained by subtracting the
exercise price of a share of common stock in the related stock option (or, in the case of a grant unrelated to a stock option, the initial base
amount specified in the award) from the fair market value of a share of common stock on the date of exercise, by (B) the number of shares as
to which the stock appreciation right is exercised. To date, no stock appreciation rights have been granted.
The Company may issue stock bonuses to eligible persons on such terms and conditions as the Board of Directors may determine. The
Company may also grant awards of phantom stock to eligible persons. Phantom stock is a cash payment measured by the fair market value of
a specified number of shares of common stock on a specified date, or measured by the excess of such fair market value over a specified
minimum. In addition, the Company may grant other stock-based benefits. Other stock-based benefits are any arrangements granted under the
Amended 2008 Plan not otherwise described above that: (a) by their terms might involve the issuance or sale of common stock or other
securities of the Company; or (b) involve a benefit that is measured, as a whole or in part, by the value, appreciation, dividend yield or other
features attributable to a specified number of shares of common stock of other securities of the Company. To date, no phantom stock awards
have been granted.
In connection with stock bonuses, phantom stock and other stock-based benefits, the Board of Directors or the Committee will determine
the terms and conditions of any such issuances.
Repurchase Rights
Each recipient agrees as a condition to receipt of an award that, in connection with the termination of service of the recipient, the
Company, within 60 days of the later of the date of termination or the date of exercise, will have the right to purchase all of the shares that the
recipient acquired or will acquire through the exercise of applicable options. This right will terminate upon the closing of this offering.
Termination of Service
Awards will be exercisable by a recipient (or the recipient’s successor in interest) following such recipient’s termination of service for
any reason other than Cause (as defined in the Amended 2008 Plan) for a period of two years (90 days if the Company’s stock is publicly
traded) and only to the extent that installments thereof had become exercisable on or prior to the date of such termination.
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Change in Control
Upon a Change in Control (as defined in the Amended 2008 Plan), all outstanding options will vest and become immediately exercisable
in full, the restrictions on all shares of restricted stock, phantom stock or other stock-based awards shall lapse immediately and all performance
goals or other vesting criteria of performance-based shares shall be deemed to be met and payment made immediately.
Lock-Up Agreements
Each recipient agrees as a condition to receipt of an Award that, in connection with any public offering by us of our equity securities, and
upon our request and that of the principal underwriter (if any) in such public offering, any shares of common stock acquired or that may be
acquired upon exercise or vesting of an Award may not be sold, offered for sale, encumbered, or otherwise disposed of or subjected to any
transaction that will involve any sales of our securities, without our prior written consent or that of such underwriter, as the case may be, for a
period of not more than 180 days after the effective date of the registration statement for such public offering. Each recipient will, if requested
by us or the principal underwriter, enter into a separate agreement to this effect.
2008 Equity Incentive Plan
There are 818,833 stock options currently outstanding which were granted under the Company’s 2008 Plan. The 2008 Plan and the
Amended 2008 Plan are substantially similar except as noted below.
Repurchase Rights
The 2008 Plan does not provide the Company any rights of repurchase.
Termination of Service
The 2008 Plan allows for awards that have become exercisable to be exercisable by the recipient for a period lasting until the tenth
anniversary of the grant date.
Lock-Up Agreements
The 2008 Plan provides for a lock-up period of not more than 60 days after the effective date of the registration statement for a public
offering.
Pension Benefits
We do not maintain any defined benefit pension plans.
Nonqualified Deferred Compensation
We do not maintain any nonqualified deferred compensation plans
401(k) Retirement Plan
We maintain a 401(k) retirement plan that is intended to be a tax-qualified defined contribution plan under Section 401(k) of the Internal
Revenue Code. In general, all of our employees are eligible to participate beginning on the first day of their employment. The 401(k) plan
includes a salary deferral arrangement pursuant to which participants may elect to reduce their current compensation by up to the statutorily
prescribed limit, equal to $17,500 in 2013, and have the amount of the reduction contributed to the 401(k) plan.
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Limitation of Liability and Indemnification
Our certificate of incorporation, which will become effective upon the closing of this offering, limits the personal liability of directors for
breach of fiduciary duty to the maximum extent permitted by the Delaware General Corporation Law and provides that no director will have
personal liability to us or to our stockholders for monetary damages for breach of fiduciary duty or other duty as a director. However, these
provisions do not eliminate or limit the liability of any of our directors:
•

for any breach of the director’s duty of loyalty to us or our stockholders;

•

for acts or omissions not in good faith or which involve intentional misconduct or knowing violation of law;

•

for voting or assenting to unlawful payments of dividends, stock repurchases or other distributions; or

•

for any transaction which the director derived an improper personal benefit.

Any amendment to or repeal of these provisions will not eliminate or reduce the effect of these provisions in respect of any act, omission
or claim that occurred or arose prior to such amendment or repeal. If the Delaware General Corporation Law is amended to provide for further
limitations on the personal liability of directors of corporations, then the personal liability of our directors will be further limited to the greatest
extent permitted by the Delaware General Corporation Law.
In addition, our certificate of incorporation, which will become effective upon the closing of this offering, provides that we must
indemnify our directors and officers and we must advance expenses, including attorneys’ fees, to our directors and officers in connection with
legal proceedings, subject to very limited exceptions.
We maintain a general liability insurance policy that covers certain liabilities of our directors and officers arising out of claims based on
acts or omissions in their capacities as directors or officers. In addition, we have entered into indemnification agreements with certain of our
directors, and we intend to enter into indemnification agreements with all of our directors and executive officers. These indemnification
agreements may require us, among other things, to indemnify each such director for some expenses, including attorneys’ fees, judgments,
fines and settlement amounts incurred by him in any action or proceeding arising out of his service as one of our directors.
Certain of our non-employee directors may, through their relationships with their employers, be insured and/or indemnified against
certain liabilities incurred in their capacity as members of our Board of Directors.
Rule 10b5-1 Sales Plans
Following the closing of this offering, our directors and executive officers may adopt written plans, known as Rule 10b5-1 plans, in
which they will contract with a broker to buy or sell shares of our common stock on a periodic basis. Under a Rule 10b5-1 plan, a broker
executes trades pursuant to parameters established by the director or officer when entering into the plan, without further direction from the
director or officer. The director or officer may amend or terminate the plan in some circumstances. Our directors and executive officers may
also buy or sell additional shares outside of a Rule 10b5-1 plan when they are not in possession of material, nonpublic information.
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Director Compensation
Dr. Nowinski, our Chief Executive Officer, who also serves as one of our directors, does not receive any additional compensation for
his service as a director.
Our non-employee directors are compensated on annual basis for their services on the Board of Directors as follows:
•

each non-employee director receives an annual retainer of $25,000, plus $5,000 per Board of Directors meeting attended, except for
Mr. Zan, who receives only an annual retainer of $30,000;

•

each non-employee director receives an annual stock option to purchase 100,000 shares of our common stock; and

•

each non-employee director who serves as Chairman of the Board of Directors, Chairman of a committee of the Board of Directors
or a member of a committee of the Board of Directors, receives additional cash compensation as follows:

•

Chairman of the Board of Directors – an additional annual retainer of $5,000;

•

Chairman of the audit committee, compensation committee, portfolio strategy committee or the nominating and governance
committee – with respect to each such position, an additional annual retainer of $5,000; and

•

member of the audit committee, compensation committee, portfolio strategy committee or the nominating and governance committee
– with respect to each such membership, an additional annual retainer of $1,500.

The stock options granted to our non-employee directors have an exercise price equal to the fair market value of our common stock on
the date of grant, expire ten years after the date of grant, subject to the director’s continued service on our Board of Directors, and vest as to
25% of the original number of shares underlying such options at the beginning of each calendar quarter.
Each member of our Board of Directors is also entitled to be reimbursed for reasonable travel and other expenses incurred in connection
with attending meetings of the Board of Directors and any committee on which he serves.
In February 2013, our Board of Directors granted stock options to our directors, pursuant to our Amended 2008 Plan, as follows:

Name

Sol Barer, Ph.D.
Sir Richard Sykes, FRS
Isaac Blech
David Scheinberg, M.D., Ph.D.
Cary Sucoff
Shengda Zan
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Option Award
(#)

Option
Exercise
Price
($/share)

100,000
100,000
100,000
200,000
100,000
100,000

0.50
0.50
0.50
0.50
0.50
0.50

Grant Date
Fair Value

$
$
$
$
$
$

30,882
30,882
30,882
60,627
30,882
30,882

CERTAIN RELATIONSHIPS AND RELATED PARTY TRANSACTIONS
Since January 1, 2010, we have engaged in the following transactions with our directors, executive officers, beneficial owners of more
than 5% of our voting securities, and affiliates of our directors, executive officers and holders of more than 5% of our voting securities, other
than equity and other compensation, termination, change in control and other arrangements, which are described under “Executive
Compensation.”
Registration Rights
Holders of our preferred stock, as well as the holders of option grants issued pursuant to our Amended 2008 Plan and our 2008 Plan,
have the right to require us to include the shares of our common stock reserved for conversion of their preferred shares and exercise of their
options, respectively, in any registration statement we file with the SEC. In addition, holders of our Convertible Notes due 2015 have the right
to require us to include in any registration statement we file with the SEC the shares of our common stock underlying the warrants that they
received in connection with their purchase of our Convertible Notes due 2015. Further, Maxim Group LLC, which acted as the placement
agent in the offering of our Convertible Notes due 2015, or its designees, have the right to require us to include in any registration statement
we file with the SEC the shares of common stock underlying the warrants that it, or its designees, received as compensation for its services.
We are required to pay all expenses, other than underwriting discounts and commissions, relating to all such shares of our common
stock that we are required to include in any registration statement we file with the SEC.
The registration rights described above will terminate, as to any given holder of registrable securities, when such holder of registrable
securities is able to sell all of such holder’s registrable securities pursuant to Rule 144 under the Securities Act in a single transaction without
registration or any other restrictions.
Transactions with Our Directors
Cary W. Sucoff, one of our directors, owns and operates Equity Source Partners, LLC (“ESP”), which acted as a placement agent in
connection with prior offerings of our preferred stock, and in connection therewith, Mr. Sucoff and designees of ESP received warrants to
purchase an aggregate of 675,000 shares of our common stock. Mr. Sucoff has also received option grants to purchase an aggregate of
600,000 shares of our common stock, 400,000 for his services as a member of our Board of Directors and 200,000 for his services as a
consultant.
In 2011, Dr. Scheinberg, one of our directors, purchased 30,000 shares of Series C preferred stock which are convertible into 60,000
shares of our common stock. Dr. Scheinberg received a warrant to purchase 40,000 shares of our common stock in connection with this
investment.
Mr. Blech, one of our directors, through four trusts, purchased an aggregate of 2,392,532 shares of Series B and Series C Preferred
Stock, which together, are convertible into 4,785,064 shares of our common stock. Such trusts also own an aggregate of 1,200,000 shares of
our common stock, which were purchased pursuant to the exercise of warrants issued to them in connection with the purchase of Series B
preferred stock. Mr. Blech has also been issued options to purchase 400,000 shares of our common stock for his services as a member of our
Board of Directors and options to purchase 500,000 shares of our common stock for his previous services to the Company.
In June 2013, Dr. Barer, one of our directors, purchased $1.0 million principal amount of our Convertible Notes due 2015 and received
related warrants.
Consulting Agreements
In January of 2012, we entered into a consulting agreement with Mr. Sucoff providing for total consideration of $250,000 and warrants
to purchase 300,000 shares of our common stock. Mr. Sucoff agreed to provide professional consultation services regarding matters relating
to financing. The first payment of $100,000
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and warrants to purchase 100,000 shares of our common stock was made at the closing of our Series C Convertible Preferred Stock financing.
In May 2013, our Board of Directors approved the second payment of $75,000 as well as the issuance of a stock option grant, instead of
warrants, to purchase 100,000 shares of our common stock. The final payment will be made subject to the approval of our Board of Directors.
The agreement can be terminated by Mr. Sucoff or us upon 30 days’ prior written notice.
Indemnification Agreements
Our certificate of incorporation in effect upon the closing of this offering provides that we will indemnify our directors and officers to
the fullest extent permitted by Delaware law. In addition, we have entered into indemnification agreements with our directors. See “Executive
Compensation—Limitation of Liability and Indemnification” for additional information regarding these agreements. We maintain insurance
policies for director and officer liability providing for maximum coverage in the amount of $10 million.
Policies and Procedures for Related Person Transactions
Our Board of Directors has adopted written policies and procedures for the review of any transaction, arrangement or relationship in
which we are a participant, the amount involved exceeds $120,000 and one of our executive officers, directors, director nominees or 5%
stockholders, or their immediate family members, each of whom we refer to as a “related person,” has a direct or indirect material interest.
If a related person proposes to enter into such a transaction, arrangement or relationship, which we refer to as a “related person
transaction,” the related person must report the proposed related person transaction to our Chief Operating Officer or principal financial
officer. The policy calls for the proposed related person transaction to be reviewed and, if deemed appropriate, approved by our audit
committee. Whenever practicable, the reporting, review and approval will occur prior to entry into the transaction. If advance review and
approval is not practicable, the committee will review, and, in its discretion, may ratify the related person transaction. The policy also permits
the chairman of the committee to review and, if deemed appropriate, approve proposed related person transactions that arise between
committee meetings, subject to ratification by the committee at its next meeting. Any related person transactions that are ongoing in nature will
be reviewed annually.
A related person transaction reviewed under the policy will be considered approved or ratified if it is authorized by the committee after
full disclosure of the related person’s interest in the transaction. As appropriate for the circumstances, the committee will review and consider:
•

the related person’s interest in the related person transaction;

•

the approximate dollar value of the amount involved in the related person transaction;

•

the approximate dollar value of the amount of the related person’s interest in the transaction without regard to the amount of any
profit or loss;

•

whether the transaction was undertaken in the ordinary course of our business;

•

whether the terms of the transaction are no less favorable to us than terms that could have been reached with an unrelated third party;

•

the purpose of, and the potential benefits to us of, the transaction; and

•

any other information regarding the related person transaction or the related person in the context of the proposed transaction that
would be material to investors in light of the circumstances of the particular transaction.

The committee may approve or ratify the transaction only if the committee determines that, under all of the circumstances, the transaction
is in our best interests. The committee may impose any conditions on the related person transaction that it deems appropriate.
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Any member of the audit committee who is a related person with respect to a transaction under review will not be able to participate in
the deliberations or vote on the approval or ratification of the transaction. However, such a director may be counted in determining the
presence of a quorum at a meeting of the committee that considers the transaction.
In addition to the transactions that are excluded by the instructions to the SEC’s related person transaction disclosure rule, our Board of
Directors has determined that the following transactions do not create a material direct or indirect interest on behalf of related persons and,
therefore, are not related person transactions for purposes of this policy:
•

interests arising solely from the related person’s position as an executive officer of another entity (whether or not the person is also a
director of such entity), that is a participant in the transaction, where (a) the related person and all other related persons own in the
aggregate less than a 10% equity interest in such entity, (b) the related person and his or her immediate family members are not
involved in the negotiation of the terms of the transaction and do not receive any special benefits as a result of the transaction and
(c) the amount involved in the transaction is less than the greater of $200,000 or 5% of the annual gross revenues of the company
receiving payment under the transaction; and

•

a transaction that is specifically contemplated by provisions of our charter or by-laws.

The policy provides that transactions involving compensation of executive officers shall be reviewed and approved by the compensation
committee in the manner specified in its charter.
We did not have a written policy regarding the review and approval of related person transactions prior to this offering. Nevertheless,
with respect to such transactions, it was our policy for our Board of Directors to consider the nature of and business reason for such
transactions, how the terms of such transactions compared to those which might be obtained from unaffiliated third parties and whether such
transactions were otherwise fair to and in the best interests of, or not contrary to, our best interests. In addition, all related person transactions
required prior approval, or later ratification, by our Board of Directors.
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PRINCIPAL STOCKHOLDERS
The following table sets forth information regarding the beneficial ownership of our common stock as of June 30, 2013, and the
anticipated beneficial ownership percentages immediately following this offering, by:
•

each of our directors;

•

each of our Named Executive Officers;

•

all of our directors and executive officers as a group; and

•

each person, or group of affiliated persons, who is known by us to beneficially own more than 5% of our outstanding shares of
common stock.

Each stockholder’s percentage ownership before the offering is based on 38,968,384 shares of our common stock outstanding as of
June 30, 2013 (assuming conversion only of all of our shares of preferred stock into common stock), as adjusted to give effect to this offering.
Each stockholder’s percentage ownership after the offering is based on
shares of our common stock outstanding immediately after the
completion of this offering. We have granted the underwriters an option to purchase up to an aggregate of
additional shares of our
common stock from us to cover over-allotments, if any, and the table below assumes no exercise of that option.
Beneficial ownership is determined in accordance with the rules and regulations of the SEC and includes voting or investment power
with respect to our common stock. Shares of our common stock subject to options or warrants that are currently exercisable or exercisable
with 60 days of June 30, 2013 are considered outstanding and beneficially owned by the person holding the options or warrants for the
purposes of calculating the percentage ownership of that person but not for the purpose of calculating the percentage ownership of any other
person. Except as disclosed in the footnotes to this table and subject to applicable community property laws, we believe that each stockholder
identified in the table possesses sole voting and investment power over all shares of common stock shown as beneficially owned by the
stockholder. Except as otherwise set forth below, the address of the beneficial owner is c/o ContraFect Corporation, 28 Wells Avenue, 3rd
Floor, Yonkers, New York 10701.
Number of
Shares of
Common
Stock
Beneficially
Owned

5% Stockholders:
Alpha Spring Limited (1)
Robert C. Nowinski, Ph.D. (2)
Liberty Charitable Remainder Trust (3)
Directors and Named Executive Officers:
Sol Barer, Ph.D. (4)
Sir Richard Sykes, FRS (5)
Isaac Blech (6)
David Scheinberg, M.D., Ph.D. (7)
Cary Sucoff (8)
Shengda Zan (9)
Robert C. Nowinski, Ph.D. (2)
Julia P. Gregory (10)
David Huang, M.D., Ph.D. (11)
Michael Wittekind, Ph.D. (12)
All current directors and executive officers as a group (14 persons) (13)
*

Represents beneficial ownership of less than one percent of our outstanding common stock.
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Percentage of
Shares Beneficially
Owned
Before
After
Offering
Offering
(%)
(%)

5,226,528
5,355,150
3,631,644

13.4
12.4
9.3

1,275,000
235,000
6,793,397
575,000
1,065,000
5,351,528
5,355,150
415,833
206,519
110,500
22,115,533

3.2
*
17.1
1.5
2.7
13.7
12.4
1.1
*
*
46.2

(1)
(2)

(3)
(4)
(5)
(6)

(7)
(8)
(9)
(10)
(11)
(12)
(13)

The address for Alpha Spring Limited is Unit 3, Firs Park, Watermill Industrial Estate, Aspenden Road, Buntingford, Hertfordshire SG9
9JS. Consists of 5,226,528 shares of common stock issuable upon conversion of preferred stock. Mr. Zan, a member of our Board of
Directors, is the sole director of Alpha Spring Limited.
Consists of (a) 1,193,900 shares of common stock, (b) 100,000 shares of common stock issuable upon conversion of preferred stock,
and (c) 4,061,250 shares of common stock underlying options that are exercisable as of June 30, 2013 or will become exercisable within
60 days after such date. All of the shares of common stock owned by Dr. Nowinski have been pledged as security. Pursuant to the
pledge agreement, Dr. Nowinski has the power to vote or direct the voting of the shares.
The address for Liberty Charitable Remainder Trust is 75 Rockefeller Plaza, 29th Floor, New York, New York 10019. Consists of
(a) 700,000 shares of common stock and (b) 2,931,644 shares of common stock issuable upon conversion of preferred stock. Mr. Blech,
a member of our Board of Directors, is a trustee and one of the beneficiaries of Liberty Charitable Remainder Trust.
Consists of (a) 600,000 shares of common stock and (b) 675,000 shares of common stock underlying options and warrants that are
exercisable as of June 30, 2013 or will become exercisable within 60 days after such date.
Consists of 235,000 shares of common stock underlying options that are exercisable as of June 30, 2013 or will become exercisable
within 60 days after such date.
Consists of (a) (i) 700,000 shares of common stock and (ii) 2,931,644 shares of common stock issuable upon conversion of preferred
stock held by Liberty Charitable Remainder Trust, (b) (i) 500,000 shares of common stock and (ii) 1,550,388 shares of common stock
issuable upon conversion of preferred stock held by River Charitable Remainder Unitrust, (c) 151,516 shares of common stock issuable
upon conversion of preferred stock held by Harbor Charitable River Trust, (d) 151,516 shares of common stock issuable upon
conversion of preferred stock held by Summit Charitable Remainder Trust, (e) 100,000 shares of common stock issuable upon
conversion of preferred stock held by Miriam Blech and (f) 708,333 shares of common stock underlying options that are exercisable as
of June 30, 2013 or will become exercisable within 60 days after such date.
Consists of (a) 20,000 shares of common stock, (b) 60,000 shares of common stock issuable upon conversion of preferred stock, and
(c) 495,000 shares of common stock underlying options and warrants that are exercisable as of June 30, 2013 or will become exercisable
within 60 days after such date.
Consists of 1,065,000 shares of common stock underlying options and warrants that are exercisable as of June 30, 2013 or will become
exercisable within 60 days after such date.
Consists of (a) 5,226,528 shares of common stock issuable upon conversion of preferred stock held by Alpha Spring Limited and
(b) 125,000 shares of common stock underlying options that are exercisable as of June 30, 2013 or will become exercisable within
60 days after such date.
Consists of 415,833 shares of common stock underlying options that are exercisable as of June 30, 2013 or will become exercisable
within 60 days after such date.
Consists of 206,519 shares of common stock underlying options that are exercisable as of June 30, 2013 or will become exercisable
within 60 days after such date.
Consists of 110,500 shares of common stock underlying options that are exercisable as of June 30, 2013 or will become exercisable
within 60 days after such date.
Consists of (a) 3,013,900 shares of common stock, (b) 10,310,352 shares of common stock issuable upon conversion of preferred
stock, and (b) 8,791,281 shares of common stock underlying options and warrants that are exercisable as of June 30, 2013 or will
become exercisable within 60 days after such date.
100

DESCRIPTION OF CAPITAL STOCK
The following description of our capital stock and provisions of our amended and restated certificate of incorporation and amended and
restated by-laws are summaries and are qualified by reference to the certificate of incorporation and the by-laws that will be in effect upon the
closing of this offering. We have filed copies of these documents with the SEC as exhibits to our registration statement of which this
prospectus forms a part. The description of the capital stock reflects changes to our capital structure that will occur upon the closing of this
offering.
Upon the closing of this offering, our authorized capital stock will consist of
shares of our common stock, par value $0.0001 per
share, and 5,000,000 shares of our preferred stock, par value $0.0001 per share, all of which preferred stock will be undesignated.
As of September 1, 2013, we had issued and outstanding:
•

7,084,240 shares of our common stock;

•

2,200,000 shares of our series A convertible preferred stock that are convertible into 4,400,000 shares of our common stock;

•

4,651,163 shares of our series B convertible preferred stock that are convertible into 9,302,326 shares of our common stock; and

•

9,090,909 shares of our series C convertible preferred stock that are convertible into 18,181,818 shares of our common stock.

Upon the closing of this offering, all of the outstanding shares of our preferred stock will automatically convert into an aggregate of
31,884,144 shares of our common stock.
Common Stock
Holders of our common stock are entitled to one vote for each share held on all matters submitted to a vote of stockholders and do not
have cumulative voting rights. An election of directors by our stockholders shall be determined by a plurality of the votes cast by the
stockholders entitled to vote on the election. Holders of common stock are entitled to receive proportionately any dividends as may be declared
by our Board of Directors, subject to any preferential dividend rights of outstanding preferred stock.
In the event of our liquidation or dissolution, the holders of common stock are entitled to receive proportionately all assets available for
distribution to stockholders after the payment of all debts and other liabilities and subject to the prior rights of any outstanding preferred stock.
Holders of common stock have no preemptive, subscription, redemption or conversion rights. The rights, preferences and privileges of
holders of common stock are subject to and may be adversely affected by the rights of the holders of shares of any series of preferred stock
that we may designate and issue in the future.
Preferred Stock
Under the terms of our amended and restated certificate of incorporation that will become effective upon the closing of this offering, our
Board of Directors is authorized to issue shares of preferred stock in one or more series without stockholder approval. Our Board of Directors
has the discretion to determine the rights, preferences, privileges and restrictions, including voting rights, dividend rights, conversion rights,
redemption privileges and liquidation preferences, of each series of preferred stock.
The purpose of authorizing our Board of Directors to issue preferred stock and determine its rights and preferences is to eliminate delays
associated with a stockholder vote on specific issuances. The issuance of
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preferred stock, while providing flexibility in connection with possible acquisitions, future financings and other corporate purposes, could
have the effect of making it more difficult for a third party to acquire, or could discourage a third party from seeking to acquire, a majority of
our outstanding voting stock. Upon the closing of this offering, there will be no shares of preferred stock outstanding, and we have no present
plans to issue any shares of preferred stock.
Options
As of September 1, 2013, options to purchase an aggregate of 15,340,920 shares of our common stock at a weighted average exercise
price of $0.76 per share were outstanding.
Anti-Takeover Effects of Delaware Law and Our Charter and Bylaws
Delaware law contains, and upon the completion of this offering our certificate of incorporation and our bylaws will contain, provisions
that could have the effect of delaying, deferring or discouraging another party from acquiring control of us. These provisions, which are
summarized below, are expected to discourage coercive takeover practices and inadequate takeover bids. These provisions are also designed to
encourage persons seeking to acquire control of us to first negotiate with our Board of Directors.
Removal of Directors
A director may be removed only for cause and only by the affirmative vote of the holders of at least 75% of the votes that all of our
stockholders would be entitled to cast in an annual election of directors. Any vacancy on our Board of Directors, including a vacancy resulting
from an enlargement of our Board of Directors, may be filled only by vote of a majority of our directors then in office.
Stockholder Action by Written Consent; Special Meetings
Upon the completion of this offering, our certificate of incorporation will provide that any action required or permitted to be taken by our
stockholders must be effected at a duly called annual or special meeting of such holders and may not be effected by any consent in writing by
such holders. Upon the completion of this offering, our certificate of incorporation and bylaws will also provide that, except as otherwise
required by law, special meetings of our stockholders can only be called by our Chairman of the Board of Directors or our Chief Executive
Officer.
Advance Notice Requirements for Stockholder Proposals
Upon the completion of this offering, our bylaws will establish an advance notice procedure for stockholder proposals to be brought
before an annual meeting of stockholders, including proposed nominations of persons for election to our Board of Directors. Stockholders at
an annual meeting will only be able to consider proposals or nominations specified in the notice of meeting or brought before the meeting by
or at the direction of our Board of Directors or by a stockholder of record on the record date for the meeting who is entitled to vote at the
meeting and who has delivered timely written notice in proper form to our secretary of the stockholder’s intention to bring such business
before the meeting. These provisions could have the effect of delaying until the next stockholder meeting stockholder actions that are favored
by the holders of a majority of our outstanding voting securities.
Delaware Business Combination Statute
Upon the completion of this offering, we will be subject to Section 203 of the Delaware General Corporation Law. Subject to specified
exceptions, Section 203 prevents a publicly-held Delaware corporation from engaging in a “business combination” with any “interested
stockholder” for three years following the date that the person became an interested stockholder, unless the interested stockholder attained that
status with the
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approval of our Board of Directors or unless the business combination is approved in a prescribed manner. A “business combination”
includes, among other things, a merger or consolidation involving us and the “interested stockholder” and the sale of more than 10% of our
assets. In general, an “interested stockholder” is any entity or person beneficially owning 15% or more of our outstanding voting stock and
any entity or person affiliated with or controlling or controlled by such entity or person.
Amendment of Certificate of Incorporation and Bylaws
The Delaware General Corporation Law provides generally that the affirmative vote of a majority of the shares entitled to vote on any
matter is required to amend a corporation’s certificate of incorporation or bylaws, unless a corporation’s certificate of incorporation or bylaws,
as the case may be, requires a greater percentage. Effective upon the completion of this offering, our bylaws may be amended or repealed by a
majority vote of our Board of Directors or by the affirmative vote of the holders of at least 75% of the votes that all of our stockholders would
be entitled to cast in any annual election of directors. In addition, the affirmative vote of the holders of at least 75% of the votes that all of our
stockholders would be entitled to cast in any annual election of directors is required to amend or repeal or to adopt any provisions inconsistent
with any of the provisions of our certificate of incorporation described above under “—Removal of Directors” and “—Stockholder Action by
Written Consent; Special Meetings.”
Transfer Agent and Registrar
The transfer agent and registrar for our common stock will be

.

NASDAQ Global Market
We have applied to have our common stock listed on The NASDAQ Global Market under the symbol “
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.”

SHARES ELIGIBLE FOR FUTURE SALE
Prior to completion of this offering, there was no public market for our common stock. Future sales of our common stock in the public
market, or the perception that sales could occur, could adversely affect the market price of our common stock and could impair our future
ability to raise capital through the sale of our equity securities.
Based on the number of shares of our common stock outstanding as of
, 2013, we will have
shares of our common
stock outstanding after completion of this offering. Of those shares, the
shares of common stock sold in this offering will be freely
tradable without restriction or further registration under the Securities Act, except that any shares purchased by our “affiliates,” as that term is
defined in Rule 144 under the Securities Act, may be sold only in compliance with the limitations described below. The
remaining
outstanding shares of our common stock will be deemed “restricted securities” as that term is defined in Rule 144. Restricted
securities may not be resold except pursuant to an effective registration statement or an applicable exemption from registration, including an
exemption under Rule 144 under the Securities Act as summarized below.
Rule 144
In general, under Rule 144, beginning 90 days after the date of this prospectus, a person who is not our affiliate and has not been our
affiliate at any time during the preceding three months will be entitled to sell any of our shares of common stock that such person has
beneficially owned for at least six months, including the holding period of any prior owner other than one of our affiliates, without regard to
volume limitations, if we are current in our SEC filings as set forth in Rule 144.
In addition, under Rule 144, a person may sell shares of our common stock acquired from us immediately upon the closing of this
offering, without regard to volume limitations or the availability of public information about us, if:
•

the person is not our affiliate and has not been our affiliate at any time during the preceding three months; and

•

the person has beneficially owned the shares to be sold for at least one year, including the holding period of any prior owner other
than one of our affiliates.

Beginning 90 days after the date of this prospectus, a person who is our affiliate or who was our affiliate at any time during the
preceding three months and who has beneficially owned shares of our common stock for at least six months, including the holding period of
any prior owner other than one of our affiliates, would be entitled to sell within any three-month period a number of shares that does not
exceed the greater of:
•

1.0% of the number of our shares of common stock then outstanding, which will equal approximately
after this offering; and

shares immediately

•

the average weekly trading volume in our common stock on the NASDAQ during the four calendar weeks preceding the date of
filing of a Notice of Proposed Sale of Securities Pursuant to Rule 144 with respect to the sale.

Sales under Rule 144 by our affiliates are also subject to manner of sale provisions and notice requirements and to the availability of
current public information about us.
Upon expiration of the
-day lock-up period described below, approximately
shares of our common stock will be eligible
for sale under Rule 144, including shares eligible for resale immediately upon the closing of this offering as described above. We cannot
estimate the number of shares of our common stock that our existing shareholders will elect to sell under Rule 144.
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Rule 701
In general, under Rule 701 of the Securities Act as currently in effect, any of our employees, consultants or advisors who purchase
shares of our common stock from us in connection with a compensatory stock or option plan or other written agreement is eligible to resell
those shares 90 days after the effective date of the offering in reliance on Rule 144, but without compliance with some of the restrictions,
including the holding period, contained in Rule 144.
Lock-Up Agreements
In connection with this offering, we, certain of our shareholders and each of our executive officers have agreed with the underwriters,
subject to certain exceptions, not to sell, dispose of or hedge any shares of our common stock, for a period of at least
days after the date
of this prospectus, except with the prior written consent of the representatives of the underwriters. See “Underwriting.”
105

MATERIAL UNITED STATES FEDERAL TAX CONSEQUENCES FOR NON-U.S. HOLDERS
The following is a discussion of the material U.S. federal income and estate tax consequences of the ownership and disposition of our
common stock applicable to “Non-U.S. Holders” that purchase shares of our common stock in this offering. As used herein, a Non-U.S.
Holder means a beneficial owner of our common stock that is neither a U.S. person nor a partnership for U.S. federal income tax purposes,
and that will hold shares of our common stock as capital assets (i.e., generally, for investment purposes). For U.S. federal income tax
purposes, a U.S. person includes:
•

an individual who is a citizen or resident of the United States;

•

a corporation (or other business entity taxable as a corporation) created or organized under the laws of the United States, any state
thereof or the District of Columbia;

•

an estate the income of which is subject to U.S. federal income taxation regardless of source; or

•

a trust that (A) is subject to the primary supervision of a court within the United States and all substantial decisions of which are
within the control of one or more U.S. persons, or (B) otherwise has validly elected to be treated as a U.S. person for U.S. federal
income tax purposes.

If a partnership (or other entity or arrangement treated as a partnership for U.S. federal income tax purposes) holds shares of our
common stock, the U.S. federal income tax treatment of a partner in the partnership will generally depend on the status of the partner and the
activities of the partnership. Such partner or partnership should consult its independent tax advisor as to its tax consequences.
This discussion does not consider specific facts and circumstances that may be relevant to a particular Non-U.S. Holder’s tax position
and does not consider U.S. state and local or non-U.S. tax consequences. It also does not consider Non-U.S. Holders subject to special tax
treatment under the U.S. federal income tax laws (including banks and insurance companies, dealers in securities, holders of our common
stock held as part of a “straddle,” “hedge,” “conversion transaction” or other risk-reduction transaction, persons who have engaged in swaps
or other derivative transactions with respect to our common stock, controlled foreign corporations, passive foreign investment companies,
companies that accumulate earnings to avoid U.S. federal income tax, foreign tax-exempt organizations, investors in pass-through entities,
persons subject to the alternative minimum tax, former U.S. citizens or residents and persons who hold or receive common stock as
compensation). This discussion is based on provisions of the Internal Revenue Code, Treasury regulations promulgated thereunder,
administrative pronouncements of the U.S. Internal Revenue Service (the “IRS”), and judicial decisions, all as in effect on the date hereof, and
all of which are subject to change, possibly on a retroactive basis, and different interpretations. We have not sought and do not plan to seek
any ruling from the IRS with respect to statements made and the conclusions reached in the following summary, and there can be no assurance
that the IRS or a court will agree with our statements and conclusions.
Each prospective investor is urged to consult its tax advisor with respect to the U.S. federal, state, local and non-U.S. income,
estate and gift, and other tax consequences of holding and disposing of our common stock, as well as the applicability of any
income tax treaty.
U.S. Trade or Business Income
For purposes of this discussion, dividend income, and gain on the sale or other taxable disposition of our common stock, will be
considered to be “U.S. trade or business income” if such dividend income or gain is (i) effectively connected with the conduct by a Non-U.S.
Holder of a trade or business within the United States and (ii) in the case of a Non-U.S. Holder that is eligible for the benefits of an income tax
treaty with the United States, attributable to a permanent establishment (or, for an individual, a fixed base) maintained by the Non-U.S. Holder
in the United States. Generally, U.S. trade or business income is not subject to U.S. federal withholding tax (provided the Non-U.S. Holder
complies with applicable certification and disclosure requirements, including
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delivery of a properly executed IRS Form W-8ECI); instead, U.S. trade or business income is subject to U.S. federal income tax on a net
income basis at regular U.S. federal income tax rates in the same manner as would apply to a U.S. person. Any U.S. trade or business income
received by a Non-U.S. Holder that is a corporation also may be subject to a “branch profits tax” at a 30% rate, or at a lower rate prescribed by
an applicable income tax treaty, under specific circumstances.
Dividends
Distributions of cash or property that we pay on our common stock (if any) will be treated as taxable dividends for U.S. federal income
tax purposes to the extent paid from our current or accumulated earnings and profits (as determined under U.S. federal income tax principles).
If the amount of a distribution exceeds our current and accumulated earnings and profits, such excess will be allocated ratably among each
share of common stock with respect to which the distribution is paid and will be treated first as a tax-free return of capital to the extent of the
Non-U.S. Holder’s adjusted tax basis in our common stock, and thereafter will be treated as capital gain from a sale or other disposition of our
common stock as described below in “—Dispositions of Our Common Stock.” Your adjusted tax basis is generally the purchase price of the
shares, reduced by any such tax-free returns of capital. A Non-U.S. Holder generally will be subject to U.S. federal withholding tax at a 30%
rate, or at a reduced rate prescribed by an applicable income tax treaty, on any dividends received in respect of our common stock. In order to
obtain a reduced rate of U.S. federal withholding tax under an applicable income tax treaty, a Non-U.S. Holder will be required to provide a
properly executed IRS Form W-8BEN (or appropriate substitute or successor form) certifying that it is not a U.S. person and its entitlement to
benefits under the treaty. Special certifications and requirements may apply to Non-U.S. Holders that are intermediaries (including
partnerships) or that own stock though certain intermediaries. A Non-U.S. Holder of our common stock that is eligible for a reduced rate of
U.S. federal withholding tax under an income tax treaty may obtain a refund or credit of any excess amounts withheld by filing a timely claim
for a refund with the IRS. A Non-U.S. Holder should consult its own independent tax advisor regarding its possible entitlement to benefits
under an income tax treaty.
U.S. federal withholding tax does not apply to dividends that are U.S. trade or business income, as described above, of a Non-U.S.
Holder who provides a properly executed IRS Form W-8ECI (or appropriate substitute or successor form), certifying that the dividends are
effectively connected with the Non-U.S. Holder’s conduct of a trade or business within the United States.
Dispositions of Our Common Stock
A Non-U.S. Holder generally will not be subject to U.S. federal income or withholding tax in respect of any gain realized on a sale,
exchange or other taxable disposition of our common stock unless:
(1)

the gain is effectively connected with the conduct of a U.S. trade or business, as described above in “—U.S. Trade or Business
Income”;

(2)

the Non-U.S. Holder is an individual who is present in the United States for 183 or more days in the taxable year of the disposition
and meets certain other conditions; or

(3)

we are or have been a U.S. real property holding corporation (“USRPHC”), under section 897 of the Code at any time during the
shorter of the five-year period ending on the date of such disposition and the Non-U.S. Holder’s holding period for our common
stock.

If clause (1) or (3) above applies, subject to the discussion below regarding USRPHCs, you will generally be subject to U.S. federal
income tax with respect to such gain on a net income basis at the same graduated individual or corporate rates that apply to U.S. persons,
subject to reduction by an applicable income tax treaty (and, if you are a corporation, you also may be subject to a 30% branch profits tax,
subject to reduction by an applicable income tax treaty). If clause (2) above applies, you will be subject to U.S. federal income tax with respect
to such gain at a rate of 30% (or lower applicable treaty rate), which gain may be offset by certain losses.
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In general, a corporation is a USRPHC if the fair market value of its “U.S. real property interests” equals or exceeds 50% of the sum of
the fair market values of its worldwide (domestic and foreign) real property interests and its other assets used or held for use in a trade or
business (all as determined for U.S. federal income tax purposes). For this purpose, real property interests include land, improvements, and
associated personal property. We do not believe that we are currently a USRPHC or that we will become one in the future. Even if we were
treated as a USRPHC, gain realized by you on a disposition of our common stock will not be subject to U.S. federal income tax so long as
(1) you owned, directly, indirectly and constructively, no more than 5% of our common stock at all times within the shorter of (i) the five year
period preceding the disposition or (ii) your holding period and (2) our common stock is regularly traded on an established securities market
within the meaning of the applicable Treasury regulations. There can be no assurance that our common stock will qualify as regularly traded
on an established securities market.
U.S. Federal Estate Taxes
Shares of our common stock owned or treated as owned by an individual who is not a citizen or resident of the United States (as defined
for U.S. estate tax purposes) at the time of his or her death will be included in the individual’s gross estate for U.S. federal estate tax purposes,
and may be subject to U.S. federal estate tax, unless an applicable estate tax treaty provides otherwise.
Information Reporting and Backup Withholding Requirements
We must annually report to the IRS and to each Non-U.S. Holder any dividend income that is subject to U.S. federal withholding tax or
that is exempt from such withholding tax pursuant to an income tax treaty. Copies of these information returns also may be made available
under the provisions of a specific treaty or agreement to the tax authorities of the country in which the Non-U.S. Holder resides. Under certain
circumstances, the Code imposes a backup withholding obligation (currently at a rate of 28%) on certain reportable payments. Dividends paid
to a Non-U.S. Holder of our common stock generally will be exempt from backup withholding if the Non-U.S. Holder provides a properly
executed IRS Form W-8BEN (or appropriate substitute or successor form) or otherwise establishes an exemption.
The payment of the proceeds from the disposition of common stock to or through the U.S. office of any broker, U.S. or foreign, will be
subject to information reporting and possible backup withholding unless the owner certifies as to its non-U.S. status under penalties of perjury
or otherwise establishes an exemption, provided that the broker does not have actual knowledge or reason to know that the holder is a U.S.
person or that the conditions of any other exemption are not, in fact, satisfied. The payment of the proceeds from the disposition of common
stock to or through a non-U.S. office of a non-U.S. broker will not be subject to information reporting or backup withholding unless the
non-U.S. broker has certain types of relationships with the United States, or a U.S.-related person. In the case of the payment of the proceeds
from the disposition of our common stock to or through a non-U.S. office of a broker that is either a U.S. person or a U.S.-related person, the
Treasury regulations require information reporting (but not backup withholding) on the payment unless the broker has documentary evidence
in its files that the owner is not a U.S. person and the broker has no knowledge to the contrary. Non-U.S. Holders should consult their own
tax advisors on the application of information reporting and backup withholding to them in their particular circumstances (including upon their
disposition of our common stock).
Backup withholding is not an additional tax. Any amounts withheld under the backup withholding rules from a payment to a Non-U.S.
Holder will be refunded or credited against the Non-U.S. Holder’s U.S. federal income tax liability, if any, if the Non-U.S. Holder provides
the required information to the IRS on a timely basis.
Foreign Account Tax Compliance Act
The Foreign Account Tax Compliance Act provisions of the Hiring Incentives to Restore Employment Act (generally referred to as
“FATCA”) generally impose a withholding tax of 30% on dividend income paid on our
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common stock and on the gross proceeds of a disposition of our common stock paid to (i) a foreign financial institution, unless such
institution (a) enters into an agreement with the U.S. government to collect and provide to the U.S. tax authorities substantial information
regarding U.S. account holders of such institution (which would include certain equity and debt holders of such institution, as well as certain
account holders that are foreign entities with U.S. owners) and to withhold 30% on certain payments to account holders or (b) is resident in a
country that has entered into an intergovernmental agreement with the United States in relation to such information reporting and withholding
and the financial entity complies with related information reporting requirements of such country; and (ii) a foreign entity that is not a financial
institution, unless such entity provides the withholding agent with a certification identifying the substantial U.S. owners of the entity (or
certifying that it has no substantial U.S. owners), which generally includes any U.S. person that directly or indirectly owns more than 10% of
the entity. Recently released Treasury regulations and IRS guidance provide for a phased implementation of these withholding tax provisions.
A foreign financial institution generally is a foreign entity that (i) accepts deposits in the ordinary course of a banking or similar business,
(ii) as a substantial portion of its business, holds financial assets for the benefit of one or more other persons, or (iii) is an investment entity
that, in general, primarily conducts as a business on behalf of customers trading in certain financial instruments, individual or collective
portfolio management or otherwise investing, administering, or managing funds, money or certain financial assets on behalf of other persons.
Specifically, withholding with respect to U.S.-source dividends will begin on July 1, 2014, and withholding with respect to U.S.-source
proceeds payments will begin on January 1, 2017. Non-U.S. Holders are encouraged to consult with their own tax advisors regarding the
implications of FATCA on their investment in our common stock, including, without limitation, the process and deadlines for meeting the
applicable requirements to prevent the imposition of the 30% withholding tax under FATCA.
THE PRECEDING DISCUSSION OF U.S. FEDERAL INCOME TAX CONSIDERATIONS IS FOR GENERAL
INFORMATION ONLY. IT IS NOT TAX ADVICE. EACH PROSPECTIVE HOLDER SHOULD CONSULT ITS OWN TAX
ADVISOR REGARDING THE PARTICULAR U.S. FEDERAL, STATE, LOCAL AND FOREIGN TAX CONSEQUENCES OF
HOLDING AND DISPOSING OF OUR COMMON STOCK, INCLUDING THE APPLICABILITY OF ANY INCOME TAX
TREATY AND THE CONSEQUENCES OF ANY PROPOSED CHANGE IN APPLICABLE LAWS.
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UNDERWRITING
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LEGAL MATTERS
The validity of the shares of common stock offered by this prospectus will be passed upon for us by Shearman & Sterling LLP, New
York, New York. The underwriters have been represented by
..
EXPERTS
The financial statements of ContraFect Corporation at December 31, 2012, and for the year then ended, appearing in this prospectus and
registration statement have been audited by Ernst & Young LLP, independent registered public accounting firm, as set forth in their report
thereon (which contains an explanatory paragraph describing conditions that raise substantial doubt about the Company’s ability to continue as
a going concern as described in Note 1 to the financial statements) appearing elsewhere herein, and are included in reliance upon such report
given on the authority of such firm as experts in accounting and auditing. The financial statements of ContraFect Corporation at December 31,
2011, and for the year then ended, appearing in this prospectus and registration statement have been audited by EisnerAmper LLP,
independent registered public accounting firm, as set forth in their report thereon appearing elsewhere herein and are included in reliance upon
such report given on the authority of such firm as experts in accounting and auditing. The financial statements for the period from March 17,
2008 (inception) to December 31, 2011, which have been audited by EisnerAmper LLP, are not presented separately herein.
WHERE YOU CAN FIND MORE INFORMATION
We have filed with the SEC a registration statement on Form S-1 under the Securities Act that registers the shares of our common stock
to be sold in this offering. The registration statement, including the attached exhibits, contains additional relevant information about us and our
common stock. The rules and regulations of the SEC allow us to omit from this document certain information included in the registration
statement.
You may read and copy the reports and other information we file with the SEC at the SEC’s Public Reference Room at 100 F Street,
N.E., Room 1580, Washington, D.C. 20549. You may also obtain copies of this information by mail from the public reference section of the
SEC, 100 F Street, N.E., Washington, D.C. 20549, at prescribed rates. You may obtain information regarding the operation of the public
reference room by calling 1-800-SEC-0330. The SEC also maintains a website that contains reports, proxy statements and other information
about issuers, like us, who file electronically with the SEC. The address of that website is http://www.sec.gov. This reference to the SEC’s
website is an inactive textual reference only and is not a hyperlink.
Upon completion of this offering, we will become subject to the reporting, proxy and information requirements of the Exchange Act, and
as a result will be required to file periodic reports, proxy statements and other information with the SEC. These periodic reports, proxy
statements and other information will be available for inspection and copying at the SEC’s public reference room and the website of the SEC
referred to above, as well as on our website, without charge, at http://www.contrafect.com. This reference to our website is an inactive textual
reference only and is not a hyperlink. The contents of our website are not part of this prospectus, and you should not consider the contents of
our website in making an investment decision with respect to our common stock.
We intend to furnish our stockholders with annual reports containing audited financial statements and make available to our stockholders
quarterly reports for the first three quarters of each fiscal year containing unaudited interim financial information.
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Report of Independent Registered Public Accounting Firm
The Board of Directors and Stockholders
ContraFect Corporation
We have audited the accompanying balance sheet of ContraFect Corporation (a development stage enterprise) as of December 31, 2012,
and the related statements of operations, convertible preferred stock and stockholders’ (deficit) equity and cash flows for the year then ended,
and for the period from March 17, 2008 (inception) through December 31, 2012. These financial statements are the responsibility of the
Company’s management. Our responsibility is to express an opinion on these financial statements based on our audit. The financial statements
as of December 31, 2011, and for the period March 17, 2008 (inception) through December 31, 2011, were audited by other auditors whose
report dated October 11, 2013 expressed an unqualified opinion on those statements. The financial statements for the period March 17, 2008
(inception) through December 31, 2011 include total operating expenses and net loss of $14,697,947 and $14,936,755, respectively. Our
opinion on the statements of operations, convertible preferred stock and stockholders’ equity and cash flows for the period March 17, 2008
(inception) through December 31, 2012, insofar as it relates to amounts for prior periods through December 31, 2011, is based solely on the
report of other auditors.
We conducted our audit in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those
standards require that we plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material
misstatement. We were not engaged to perform an audit of the Company’s internal control over financial reporting. Our audit included
consideration of internal control over financial reporting as a basis for designing audit procedures that are appropriate in the circumstances, but
not for the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial reporting. Accordingly, we
express no such opinion. An audit also includes examining, on a test basis, evidence supporting the amounts and disclosures in the financial
statements, assessing the accounting principles used and significant estimates made by management, and evaluating the overall financial
statement presentation. We believe that our audit and the report of other auditors provide a reasonable basis for our opinion.
In our opinion, based on our audit and the report of other auditors, the financial statements referred to above present fairly, in all material
respects, the financial position of ContraFect Corporation at December 31, 2012, and the results of its operations and its cash flows for the
year then ended and the period from March 17, 2008 (inception) through December 31, 2012, in conformity with U.S. generally accepted
accounting principles.
The accompanying financial statements have been prepared assuming that the Company will continue as a going concern. As discussed
in Note 1 to the financial statements, the Company has recurring losses from operations that raise substantial doubt about its ability to continue
as a going concern. Management’s plans in regard to these matters are also described in Note 1. The financial statements do not include any
adjustments that might result from the outcome of this uncertainty.
/s/ Ernst & Young LLP
Metro Park, New Jersey
October 11, 2013
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Report of Independent Registered Public Accounting Firm
The Board of Directors and Stockholders
ContraFect Corporation
We have audited the accompanying balance sheet of ContraFect Corporation (a development stage company) (the “Company”) as of
December 31, 2011, and the related statements of operations, changes in preferred stock and stockholders’ equity (deficit) and cash flows for
the year ended December 31, 2011 and the period from the period from March 17, 2008 (inception) to December 31, 2011. The financial
statements for the period from March 17, 2008 (inception) to December 31, 2011 are not presented separately herein. The financial statements
are the responsibility of the Company’s management. Our responsibility is to express an opinion on these financial statements based on our
audits.
We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those
standards require that we plan and perform the audits to obtain reasonable assurance about whether the financial statements are free of material
misstatement. The Company is not required to have, nor were we engaged to perform, an audit of its internal control over financial reporting.
Our audits included consideration of internal control over financial reporting as a basis for designing audit procedures that are appropriate in
the circumstances, but not for the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial
reporting. Accordingly, we express no such opinion. An audit includes examining, on a test basis, evidence supporting the amounts and
disclosures in the financial statements. An audit also includes assessing the accounting principles used and significant estimates made by
management, as well as evaluating the overall financial statement presentation. We believe that our audits provide a reasonable basis for our
opinion.
In our opinion, the financial statements referred to above present fairly, in all material respects, the financial position of ContraFect
Corporation as of December 31, 2011, and the results of its operations and its cash flows for the year ended December 31, 2011 and the
period from March 17, 2008 (inception) to December 31, 2011 (not presented separately herein), in conformity with accounting principles
generally accepted in the United States of America.
/s/ EisnerAmper LLP
Iselin, New Jersey
October 11, 2013
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ContraFect Corporation
(A Development Stage Company)
Balance Sheets
December 31,

Assets
Current assets:
Cash and cash equivalents
Prepaid expenses and other current assets
Total current assets
Property and equipment, net
Restricted cash
Other assets
Total assets
Liabilities and stockholders’ equity
Current liabilities:
Accounts payable
Accrued liabilities
Deferred rent
Capital lease, current portion
Note payable, current portion
Total current liabilities
Capital lease, long-term portion
Note payable, long-term portion
Total liabilities
Commitments and contingencies

2011

2012

$ 15,896,303
306,546
16,202,849

$ 7,886,264
267,797
8,154,061

3,562,345
1,500,000
133,121
$ 21,398,315

3,307,982
1,600,000
143,621
$ 13,205,664

$

612,401
555,230
290,697
452,321
488,281
2,398,930

$ 2,246,114
725,993
672,236
558,777
511,023
4,714,143

705,256
1,000,179
4,104,365

341,526
489,184
5,544,853

—

Series A convertible preferred stock, $0.0002 par value, 2,200,000 shares authorized and outstanding
at December 31, 2011 and 2012, liquidation preference of $4,784,146 at December 31, 2012
Series B convertible preferred stock, $0.0002 par value, 5,600,000 shares authorized; 4,651,163
shares outstanding at December 31, 2011 and 2012, liquidation preference of $25,809,503 at
December 31, 2012
Series C convertible preferred stock, $0.0002 par value, 9,090,909 shares authorized; 6,176,677 and
9,090,909 shares outstanding at December 31, 2011 and 2012, respectively, liquidation preference
of $61,756,003 at December 31, 2012
Stockholders’ (deficit) equity:
Common stock, $0.0001 par value, 60,000,000 and 200,000,000 shares authorized at
December 31, 2011 and 2012, respectively; 7,045,177 shares outstanding at December 31,
2011 and 2012
Additional paid-in capital
Loan to officer
Deficit accumulated during the development stage
Total stockholders’ deficit
Total liabilities, convertible preferred stock, and stockholders’ equity
See accompanying notes.
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—

1,964,283

1,964,283

10,175,750

10,175,750

18,331,861

27,752,294

705
2,358,106
(600,000)
(14,936,755)
(13,177,944)
$ 21,398,315

705
2,587,998
(600,000)
(34,220,209)
(32,231,516)
$ 13,205,664

ContraFect Corporation
(A Development Stage Company)
Statements of Operations
Year Ended December 31,

Operating expenses:
Research and development, including share-based compensation expense of
$18,362, $46,574, and $64,935, respectively
General and administrative, including share-based compensation expense of
$318,557, $183,308, and $789,337, respectively
Total operating expenses
Loss from operations
Interest expense, net
Net loss
Net loss attributable to common stockholders
Net loss attributable to preferred stockholders
Net loss
Per share information:
Net loss per share of common stock, basic and diluted
Basic and diluted weighted average shares outstanding
Unaudited pro forma net loss per share of common stock, basic and diluted
Unaudited basic and diluted pro forma weighted average shares outstanding
See accompanying notes.
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2011

2012

Period From
March 17,
2008
(Inception) to
December 31,
2012

$ 6,618,172

$ 13,211,111

$ 20,986,889

3,887,307
10,505,479
(10,505,479)
(111,450)
$(10,616,929)
$(10,616,929)
—
$(10,616,929)

5,943,062
19,154,173
(19,154,173)
(129,281)
$(19,283,454)
$(19,283,454)
—
$(19,283,454)

12,865,232
33,852,121
(33,852,121)
(368,088)
$(34,220,209)
$(34,220,209)
—
$(34,220,209)

$

$

(1.63)
6,505,204

(2.74)
7,045,177
$
(0.56)
34,634,124

ContraFect Corporation
(A Development Stage Company)
Statements of Convertible Preferred Stock and Stockholders’ (Deficit) Equity

Series A
Convertible
Preferred Stock
Shares
Amount
Issuance of common
stock for cash
—
$
—
Common stock
subscription
—
—
Share-based
compensation
—
—
Net loss for the
period March 17,
2008 (Inception)
through
December 31,
2008
—
—
Balance,
December 31,
2008
—
—
Payment of
common
stock
subscription
—
Issuance of
preferred
stock for cash 875,000
875,000
Issuance of
common
stock for cash
—
—
Issuance of
preferred
stock for
services
50,000
50,000
Issuance of
common
stock for
services
—
—
Conversion of
notes payable
to preferred
stock
25,000
25,000
Conversion of
notes payable
and accrued
interest to
common
stock
—
—
Beneficial
conversion
cost
associated
with notes
payable
—
—
Issuance of
preferred
stock for
interest owed
1,307
1,307
Financing cost
of sale of
preferred
stock
—
(109,000)
Issuance of
warrants
related to sale
of preferred
stock
—
(9,770)
Share-based
compensation
—
—
Net loss for the
year ended
December 31,
2009
—
—

Series B
Convertible
Series C
Preferred
Convertible
Stock
Preferred Stock
Shares Amount Shares Amount
—

$

—

—

—

—

—

$

Common Stock
Shares
Amount

—

1,662,500 $

—

—

50,000

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

1,712,500

166 $ 168,996 $
5

171

15

—

169,056

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

9,770

—

—

—

—

—

—

—

—

—

—

—

—

1,096,000

—

453,000

—

781,667

—

45

—
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—

Additional
Stock
Loan
Stockholders’
Paid-In
Subscriptions Receivable- Accumulated
Equity
Capital
Receivable
Officer
Deficit
(Deficit)

110

—

45

—

78

—
(50)

$

—

$

—

$

169,162

—

—

—

—

—

—

—

—

(313,023)

(313,023)

(50)

—

(313,023)

(143,846)

50

—

—

15

50

—

—

—

—

—

2,082

—

—

—

2,192

—

—

—

—

—

861

—

—

—

906

—

—

—

—

—

237,422

—

—

—

237,500

127,027

—

—

—

127,027

—

—

—

—

—

—

—

—

—

—

9,770

24,854

—

—

—

24,854

—

—

—

(1,018,096)

(1,018,096)

Series A
Convertible
Preferred Stock
Shares
Amount
Balance,
December 31,
2009
951,307
Issuance of
preferred
stock for cash 1,173,693
Issuance of
common
stock upon
exercise of
stock option
—
Issuance of
common
stock for
services
—
Issuance of
preferred
stock for
license
75,000
Share-based
compensation
—
Issuance of
warrants for
services
—
Financing cost
of sale of
preferred
stock
—
Issuance of
warrants
related to sale
of preferred
stock
—
Issuance of
common
stock for
dividend on
Series A
preferred
stock
—
Net loss for the
year ended
December 31,
2010
—
Balance,
December 31,
2010
2,200,000
Issuance of
common
stock upon
exercise of
warrants
—
Issuance of
common
stock upon
exercise of
stock option
—
Issuance of
common
stock for
services
—
Issuance of
preferred
stock for cash
—
Issuance of
preferred
stock for
license,
September
—
Issuance of
warrants for
services
—
Loan receivable
—officer
—
Share-based
compensation
—
Financing cost
of sale of
preferred
stock
—
Issuance of
warrants
related to sale
of preferred
stock
—
Net loss for the
year ended
December 31,
2011
—

832,537
1,173,693

Series B
Convertible
Preferred Stock
Shares
Amount
—
4,651,163

—
12,000,000

Series C
Convertible
Preferred Stock
Shares
Amount

Common Stock
Shares
Amount

—

—

4,043,167

—

—

—

404
—

Additional
Stock
Loan
Stockholders’
Paid-In
Subscriptions Receivable- Accumulated
Equity
Capital
Receivable
Officer
Deficit
(Deficit)
571,072

—

—

(1,331,119)

(759,643)

—

—

—

—

—

—

—

—

—

—

10,000

1

4,999

—

—

—

5,000

—

—

—

—

—

120,000

12

11,988

—

—

—

12,000

75,000

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

—

186,515

—

—

—

186,515

—

—

—

—

—

—

—

13,182

—

—

—

13,182

(82,000)

—

(1,252,424)

—

—

—

—

—

—

—

—

—

(34,947)

—

(571,826)

—

—

—

—

—

—

—

—

—

—

—

—

57,000

—

—

—

—

—

—

—

—

—

—

—

(2,988,707)

(2,988,707)

—

—

4,230,167

423

1,394,523

—

—

(4,319,826)

(2,924,880)

1,964,283

4,651,163

10,175,750

606,773

6

—

(6)

—

606,773

—

—

—

—

—

—

2,200,000

220

219,780

—

—

—

220,000

—

—

—

—

—

10,000

1

4,999

—

—

—

5,000

—

—

—

—

—

605,010

61

151,400

—

—

—

151,461

—

—

—

6,146,374

20,283,034

—

—

—

—

—

—

—

—

—

—

30,303

100,000

—

—

—

—

—

—

—

—

—

—

—

—

—

—

18,487

—

—

—

18,487

—

—

—

—

—

—

—

—

—

—

(600,000)

—

—

—

—

—

—

—

167,032

—

—

—

—

(1,649,288)

—

—

—

—

—

—

(401,885)

—

—

—

—
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—

167,032

—

401,885

—

—

—

(600,000)

—

—

—

—

—

—

—

—

—

—

—

(10,616,929)

—

401,885

(10,616,929)

Series A
Convertible
Preferred Stock
Shares
Amount
Balance,
December 31,
2011
2,200,000 1,964,283
Issuance of
preferred
—
—
stock for cash
Issuance of
warrants for
—
—
services
Share-based
—
—
compensation
Financing cost
of sale of
preferred
—
—
stock
Net loss for the
year ended
December 31,
—
—
2012
Balance,
December 31,
2,200,000 $1,964,283
2012

Series B
Convertible
Preferred Stock
Shares
Amount
4,651,163

10,175,750

Series C
Convertible
Preferred Stock
Shares
Amount
6,176,677

18,331,861

2,914,232

9,616,966

—

—

—

—

—

—

—

—

—

—

—

—

—

—

4,651,163 $10,175,750
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7,045,177

705

—

—

—

—

—

—

—

—

—

—

(196,533)

—

9,090,909 $27,752,294

See accompanying notes.

Common Stock
Shares
Amount

7,045,177 $

Additional
Stock
Loan
Stockholders’
Paid-In
Subscriptions Receivable- Accumulated
Equity
Capital
Receivable
Officer
Deficit
(Deficit)
2,358,106

—

(600,000)

(14,936,755)

(13,177,944)

—

—

—

—

—

48,266

—

—

—

48,266

—

181,616

—

—

—

181,616

—

—

—

—

—

—

—

705 $ 2,587,988 $

—

(19,283,454)

—

—

(19,283,454)

$ (600,000) $ (34,220,209) $ (32,231,516)

ContraFect Corporation
(A Development Stage Company)
Statements of Cash Flows
Year Ended December 31,

Cash flows from operating activities
Net loss
Adjustments to reconcile net loss to net cash used in operating activities:
Depreciation
Stock-based compensation expense
Issuance of preferred stock in exchange for licensed technology
Issuance of common stock warrants in exchange for services
Issuance of common stock in exchange for services
Issuance of common stock in exchange for interest
Beneficial conversion cost associated with note payable
Increase in deferred rent
Changes in operating assets and liabilities:
Decrease (increase) in prepaid expenses and other current assets.
Increase in other assets.
Increase in accounts payable and accrued liabilities
Net cash used in operating activities

2011

2012

Period From
March 17,
2008
(Inception) to
December 31,
2012

$(10,616,929)

$(19,283,454)

$(34,220,209)

167,723
167,032
—
18,487
151,400
—
—
290,697

See accompanying notes.
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698,158
610,938
175,000
79,935
163,400
1,307
127,027
672,236

(154,523)
(68,856)
938,730
(9,106,239)

38,749
(10,500)
1,804,476
(16,310,204)

(267,797)
(143,621)
2,972,107
(29,131,519)

(1,500,000)
(2,311,017)
(3,811,017)

(100,000)
(58,917)
(158,917)

(1,600,000)
(2,375,125)
(3,975,125)

—
—
20,383,034
(1,649,288)
—
225,000
(600,000)
(257,614)
(466,535)
17,634,597
4,717,341
11,178,962
$ 15,896,303

—
—
9,616,966
(196,533)
—
—
—
(473,098)
(488,253)
8,459,082
(8,010,039)
15,896,303
$ 7,886,264

262,500
2,000,000
43,948,693
(3,289,245)
171,465
230,000
(600,000)
(730,712)
(999,793)
40,992,908
7,886,264
—
$ 7,886,264

$

$

$

Cash flows from investing activities
Restricted cash
Purchases of property and equipment
Net cash used in investing activities
Cash flows from financing activities
Proceeds from notes payable, related parties
Proceeds from notes payable, bank
Proceeds from issuance of preferred stock
Payment of financing costs of preferred stock sold
Proceeds from issuance of common stock
Proceeds from exercise of options and warrants
Payment of loan to officer
Repayment of capital lease
Repayment of note payable
Net cash provided by financing activities
Net increase (decrease) in cash and cash equivalents
Cash and cash equivalents at beginning of year
Cash and cash equivalents at end of year
Supplemental disclosures of cash flow information and non-cash investing and
financing activities
Cash paid for interest
Entered equipment leases for lab equipment purchased
Issuance of preferred stock for license received

529,104
181,616
—
48,266
—
—
—
381,539

133,358
1,415,191
100,000

143,407
215,824
—

277,265
1,631,015
175,000

ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
1. Organization and Description of Business
Organization and Business
ContraFect Corporation (the “Company”) is an IND-stage biotechnology company focused on protein and antibody therapeutic products
for life-threatening infectious diseases, particularly those treated in hospital-based markets. The Company intends to address antibioticresistant infections using its novel bacteriophage lysins alone and in combination with standard of care antibiotics.
The Company was organized as a Delaware corporation on March 5, 2008. From its inception, the Company has devoted substantially
all of its efforts to business planning, recruiting management and technical staff, acquiring operating assets, research and development of its
pipeline, preparing to commence a Phase I clinical trial, and raising capital. Accordingly, the Company is considered to be in the development
stage.
Going Concern
The Company has incurred losses from operations since inception as a research and development organization and has relied on its
ability to fund its operations through private equity financings. Management expects operating losses and negative cash flows to continue at
more significant levels in the future as it enters clinical trials. As the Company continues to incur losses, transition to profitability is dependent
upon the successful development, approval, and commercialization of its product candidate and achieving a level of revenues adequate to
support the Company’s cost structure. The Company may never achieve profitability, and unless and until it does, the Company will continue
to need to raise additional cash. Management intends to fund future operations through additional private or public debt or equity financings,
and may seek additional capital through arrangements with strategic partners or from other sources. Based on the Company’s operating plan,
existing working capital at December 31, 2012, is not sufficient to meet the cash requirements to fund planned operations without additional
financing. There can be no assurances that such financing will be available to the Company on satisfactory terms, or at all. These conditions
raise substantial doubt about the Company’s ability to continue as a going concern. The accompanying financial statements have been prepared
assuming that the Company will continue as a going concern and do not include adjustments that might result from the outcome of this
uncertainty. This basis of accounting contemplates the recovery of the Company’s assets and the satisfaction of liabilities in the normal course
of business.
2. Summary of Significant Accounting Policies
Basis of Presentation
The accompanying financial statements have been prepared in accordance with United States (U.S.) generally accepted accounting
principles (U.S. GAAP) and include all adjustments necessary for the fair presentation of the Company’s financial position for the periods
presented.
Significant Risks and Uncertainties
The Company’s operations are subject to a number of factors that can affect its operating results and financial condition. Such factors
include, but are not limited to: the results of clinical testing and trial activities of the Company’s products, the Company’s ability to obtain
regulatory approval to market its products, competition from products manufactured and sold or being developed by other companies, the price
of, and demand for, Company products, the Company’s ability to negotiate favorable licensing or other manufacturing and marketing
agreements for its products, and the Company’s ability to raise capital.
F-10

ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
2. Summary of Significant Accounting Policies (continued)
Unaudited Pro Forma Information
Unaudited pro forma net loss per share is computed using the weighted-average number of common shares outstanding after giving
effect to the pro forma effect of the conversion of all convertible preferred stock during the year ended December 31, 2012 into 31,884,144
shares of the Company’s common stock as if such conversion had occurred at the beginning of the year presented.
Use of Estimates
The preparation of financial statements in conformity with U.S. GAAP requires management to make estimates and assumptions that
affect the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date of the financial statements and
the reported amounts of expenses during the reporting period. Actual results could differ from those estimates.
The Company utilizes significant estimates and assumptions in determining the fair value of its common stock. The Company granted
stock options at exercise prices not less than the fair market value of its common stock as determined by the board of directors, with input
from management. The board of directors has determined the estimated fair value of the Company’s common stock based on a number of
objective and subjective factors, including external market conditions affecting the biotechnology industry sector and the prices at which the
Company sold shares of redeemable convertible preferred stock, the superior rights and preferences of securities senior to the Company’s
common stock at the time and the likelihood of achieving a liquidity event, such as an initial public offering or sale of the Company.
The Company utilized various valuation methodologies in accordance with the framework of the 2004 American Institute of Certified
Public Accountants Technical Practice Aid, Valuation of Privately-Held Company Equity Securities Issued as Compensation, to estimate the
fair value of its common stock. The methodologies included an option pricing method and a probability-weighted expected return methodology
that determined an estimated value under an IPO scenario and a sale scenario based upon an assessment of the probability of occurrence of
each scenario. Each valuation methodology includes estimates and assumptions that require the Company’s judgment. These estimates include
assumptions regarding future performance, including the successful completion of preclinical studies and clinical trials and the time to
completing an IPO or sale. Significant changes to the key assumptions used in the valuations could result in different fair values of common
stock at each valuation date.
Cash and Cash Equivalents
The Company considers all highly liquid investments with original maturities at the date of purchase of three months or less to be cash
equivalents. Cash and cash equivalents include bank demand deposits, marketable securities with maturities of three months or less at
purchase, and money market funds that invest primarily in certificate of deposits, commercial paper and U.S. government and U.S.
government agency obligations. Cash equivalents are reported at fair value.
Marketable securities with original maturities greater than three months and less than one year are considered to be short-term
investments. Short-term investments are reported at fair market value and unrealized gains and losses (if any) are included as a separate
component of stockholders’ deficit. Realized gains, realized losses, the amortization of premiums and discounts, interest earned, and dividends
earned are included in interest income. The Company did not have any marketable securities as of December 31, 2012 or 2011.
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ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
2. Summary of Significant Accounting Policies (continued)
Concentration of Credit Risk
Financial instruments that potentially subject the Company to concentrations of credit risk are primarily cash and cash equivalents. The
Company maintains its cash and cash equivalent balances in the form of business checking accounts and money market accounts, the balances
of which, at times, may exceed federal insurance limits. Exposure to credit risk is reduced by placing such deposits with major financial
institutions and monitoring their credit ratings. Short-term investments (if any) are invested in accordance with the Company’s investment
policy.
The investment policy includes guidelines on the quality of the institutions and financial instruments and defines allowable investments
that the Company believes minimizes the exposure to concentration of credit risk. The Company has no financial instruments with off-balancesheet risk of accounting loss.
Segment and Geographic Information
Operating segments are defined as components of an enterprise about which separate discrete information is available for evaluation by
the chief operating decision maker, or decision making group, in deciding how to allocate resources and in assessing performance. The
Company views its operations and manages its business as one operating segment, which is the business of developing its drug candidates.
Fair Value of Financial Instruments
The Company’s financial instruments consist of cash and cash equivalents, accounts payable, accrued liabilities and notes payable. Fair
value estimates of these instruments are made at a specific point in time, based on relevant market information. These estimates may be
subjective in nature and involve uncertainties and matters of significant judgment and therefore cannot be determined with precision. The
carrying amounts of cash and cash equivalents, accounts payable, accrued expenses and notes payable approximate their fair values due to the
short-term nature of those instruments.
The Company is required to disclose information on all assets and liabilities reported at fair value that enables an assessment of the
inputs used in determining the reported fair values. FASB ASC Topic 820, Fair Value Measurements and Disclosures (ASC 820),
establishes a hierarchy of inputs used in measuring fair value that maximizes the use of observable inputs and minimizes the use of
unobservable inputs by requiring that the observable inputs be used when available. Observable inputs are inputs that market participants
would use in pricing the asset or liability based on market data obtained from sources independent of the Company. Unobservable inputs are
inputs that reflect the Company’s assumptions about the inputs that market participants would use in pricing the asset or liability, and are
developed based on the best information available in the circumstances. The fair value hierarchy applies only to the valuation inputs used in
determining the reported fair value of the investments and is not a measure of the investment credit quality. The three levels of the fair value
hierarchy are described below:
Level 1—Valuations based on unadjusted quoted prices in active markets for identical assets or liabilities that the Company has the ability
to access at the measurement date.
Level 2—Valuations based on quoted prices for similar assets or liabilities in markets that are not active or for which all significant inputs
are observable, either directly or indirectly.
Level 3—Valuations that require inputs that reflect the Company’s own assumptions that are both significant to the fair value
measurement and unobservable.
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ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
2. Summary of Significant Accounting Policies (continued)
To the extent that valuation is based on models or inputs that are less observable or unobservable in the market, the determination of fair
value requires more judgment. Accordingly, the degree of judgment exercised by the Company in determining fair value is greatest for
instruments categorized in Level 3. A financial instrument’s level within the fair value hierarchy is based on the lowest level of any input that
is significant to the fair value measurement.
Property, Office Equipment, and Leasehold Improvements
Property and equipment are recorded at cost less accumulated depreciation. Depreciation of property and equipment is provided by the
straight-line method over their estimated useful lives, ranging from three to five years.
Leasehold improvements are amortized on a straight line basis over the useful life of the improvement or the initial lease term, whichever
is shorter. Costs for normal repair and maintenance are charged to expense as incurred.
Research and Development Costs
Research and development costs are charged to expense as incurred and are typically made up of salaries and benefits, clinical trial
activities, drug development and manufacturing, and third-party service fees, including clinical research organizations and investigative sites.
Costs for certain development activities, such as clinical trials are recognized based on an evaluation of the progress to completion of specific
tasks using data such as patient enrollment, clinical site activations, or information provided by vendors on their actual costs incurred.
Payments for these activities are based on the terms of the individual arrangements, which may differ from the pattern of costs incurred, and
are reflected in the financial statements as prepaid or accrued expenses.
Share-based Compensation
The Company accounts for stock-based compensation in accordance with ASC 718, Compensation—Stock Compensation, which
requires the measurement and recognition of compensation expense for all stock-based payment awards made to employees and non-employee
directors, including employee stock options. Compensation expense based on the grant date fair value is generally amortized over the requisite
service period of the award on a straight-line basis.
The fair value of options is calculated using the Black-Scholes option pricing model to determine the fair value of stock options on the
date of grant based on key assumptions such as stock price, expected volatility and expected term. The Company’s estimates of these
assumptions are primarily based on third-party valuations, historical data, peer company data and judgment regarding future trends and factors.
The Company utilizes significant estimates and assumptions in determining the fair value of its common stock. The board of directors has
determined the estimated fair value of the Company’s common stock based on a number of objective and subjective factors, including external
market conditions affecting the biotechnology industry sector and the prices at which the Company sold shares of redeemable convertible
preferred stock, the superior rights and preferences of securities senior to the Company’s common stock at the time and the likelihood of
achieving a liquidity event, such as an initial public offering or sale of the Company.
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ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
2. Summary of Significant Accounting Policies (continued)
The Company utilized various valuation methodologies in accordance with the framework of the 2004 American Institute of Certified
Public Accountants Technical Practice Aid, Valuation of Privately-Held Company Equity Securities Issued as Compensation, to estimate the
fair value of its common stock. The methodologies included an option pricing method and a probability-weighted expected return methodology
that determined an estimated value under an IPO scenario and a sale scenario based upon an assessment of the probability of occurrence of
each scenario. Each valuation methodology includes estimates and assumptions that require the Company’s judgment. These estimates include
assumptions regarding future performance, including the successful completion of preclinical studies and clinical trials and the time to
completing an IPO or sale. Significant changes to the key assumptions used in the valuations could result in different fair values of common
stock at each valuation date.
Income Taxes
The Company uses the asset and liability method to calculate deferred tax assets and liabilities. Deferred taxes are recognized based on
the differences between the financial statement carrying amounts of existing assets and liabilities and their respective tax bases using enacted
tax rates expected to apply to taxable income in the years in which those differences are expected to be recovered or settled. The Company
records a valuation allowance against a deferred tax asset when it is more-likely-than-not that the deferred tax asset will not be realized.
The Company is subject to federal, state and local taxes and follows a recognition threshold and measurement attribute for the financial
statement recognition and measurement of a tax position taken or expected to be taken in a tax return. The Company recognizes tax benefits or
expenses of uncertain tax positions in the year such determination is made when the position is “more likely than not” to be sustained
assuming examination by tax authorities. Management has reviewed the Company’s tax positions for all open tax years (tax years ended
December 31, 2008 through December 31, 2012) and concluded that no provision for unrecognized tax benefits or expense is required in
these financial statements. There are no income tax audits in progress as of December 31, 2012.
Impairment of Long-lived Assets
In accordance with ASC 360, Property, Plant, and Equipment, the Company’s policy is to review long-lived assets for impairment
whenever events or changes in circumstances indicate that the carrying amount of an asset may not be recoverable. An impairment loss would
be recognized when estimated undiscounted future cash flows expected to result from the use of the asset and its eventual disposition is less
than its carrying amount. Through December 31, 2012, no impairment of long-lived assets has occurred.
Recent Accounting Pronouncements
In May 2011, the Financial Accounting Standards Board issued guidance that changed the requirement for presenting “Comprehensive
Income” in the financial statements. The update requires an entity to present the components of other comprehensive income either in a single
continuous statement of comprehensive income or in two separate but consecutive statements.
The currently available option to disclose the components of other comprehensive income within the statement of stockholders’ equity
will no longer be available. The update is effective for fiscal years, and interim periods within those years, beginning after December 15, 2011,
and should be applied retrospectively.
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ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
2. Summary of Significant Accounting Policies (continued)
The Company adopted this pronouncement and elected to present a separate statement of comprehensive income. The Company did not
incur any components of comprehensive income for the periods presented and therefore did not include a statement of comprehensive income
in the financial statements.
3. Cash and Cash Equivalents
The Company considers all highly liquid securities with original final maturities of three months or less from the date of purchase to be
cash equivalents. As of December 31, 2012 and 2011, cash and cash equivalents are comprised of funds in cash and money market accounts.
The following table presents the cash and cash equivalents:
December 31,

Cash and cash equivalents

2011

2012

$15,896,303

$7,886,264

4. Property, Equipment, and Leasehold Improvements
Property, equipment, and leasehold improvements, at cost, consist of:
December 31,
2011

Computer equipment
Furniture
Lab equipment
Leasehold improvements

$

19,691
442,736
1,492,338
1,776,634
3,731,399
(169,054)
$3,562,345

Less: accumulated depreciation and amortization

2012

$

19,691
451,197
1,708,162
1,827,090
4,006,140
(698,158)
$3,307,982

Depreciation expense was $167,723, $529,104, and $698,158 for the years ended December 31, 2011 and 2012, and the period from
March 17, 2008 (inception) to December 31, 2012, respectively.
Of the gross lab equipment balance above, $1,631,015 relates to the capital lease discussed below. Of this total, $215,824 of leases was
entered into by the Company during 2012. The leases contain a nominal buy-out at the end of the lease, and therefore the leases are classified
as a capital lease. Approximately $299,000 of depreciation expense and $357,000 of accumulated depreciation relates to the leased equipment
as of December 31, 2012.
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ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
4. Property, Equipment, and Leasehold Improvements (continued)
The following is a schedule by years of future minimum lease payments under capital leases together with the present value of the net
minimum lease payments as of December 31, 2012.
Year ending December 31:
2013
2014
2015
Total minimum lease payments
Less amount representing interest
Present value of minimum lease payments
Current portion
Long-term portion

$ 616,546
304,372
53,118
974,036
(73,733)
900,303
(558,777)
$ 341,526

Interest expense on the capital lease was $85,488 for the year ended December 31, 2012.
5. Restricted Cash
As of December 31, 2011 and 2012, the Company maintains a letter of credit in the amount of $1,500,000 in accordance with the
requirements of the equipment lease agreement. The financial institution issuing the letter of credit requires a money market account as
collateral, in the same amount as the letter of credit. In addition, under the Company’s corporate credit card agreement, the Company granted a
security interest in a money market account of $100,000 as of December 31, 2012, to the financial institution issuing credit cards.
6. Accrued Expenses and Other Current Liabilities
Accrued expenses and other current liabilities consist of the following:
December 31,

Employee compensation
Accrued professional fees
Accrued financing costs
Other

2011

2012

—
45,989
322,537
186,704
$555,230

$288,500
160,936
—
276,557
$725,993

$

7. Notes Payable
On November 12, 2010, the Company entered into a loan agreement with Silicon Valley Bank which provided for a secured term loan in the
amount of $2,000,000. The loan requires repayment of principal and interest in fixed monthly installments of $45,504 over a four-year period.
The outstanding principal balance shall accrue interest monthly at a floating per annum rate equal to one half of 1% point (0.50%) above the
prime rate (4.50% at December 31, 2012) with a minimum of 4.0%.
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(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
7. Notes Payable (continued)
The loan is collateralized by a first-priority security interest in all business assets of the Company, with a negative pledge on intellectual
property. In addition, the Company is required to maintain unrestricted and unencumbered cash in accounts with the lender in the amount of
$5,000,000 and to comply with certain other covenants. The Company was in compliance with such covenants at December 31, 2012.
Interest expense on the loan was $57,919 for the year ended December 31, 2012.
Future maturities of notes payable are as follows:
Year ending December 31:
2013 (current portion)
2014
Total note payable

$ 511,023
489,184
$1,000,207

8. Net Loss Per Share of Common Stock
Diluted loss per share is the same as basic loss per share for all periods presented because the effects of potentially dilutive items were
anti-dilutive given the Company’s net loss. Basic loss per share is computed by dividing net loss available to common stockholders by the
weighted-average number of common shares outstanding.
The following table sets forth the computation of basic and diluted loss per share for common stockholders:
Year Ended December 31,
2011
2012

Net loss applicable to common stockholders
Weighted average shares of common stock outstanding
Net loss per share of common stock—basic and diluted

$(10,616,929)
6,505,204
$
(1.63)

$(19,283,454)
7,045,177
$
(2.74)

The following potentially dilutive securities outstanding at December 31, 2011 and 2012 have been excluded from the computation of
diluted weighted average shares outstanding, as they would have been antidilutive:
December 31,
2011

Preferred Stock
Stock options
Warrants

26,055,680
7,481,962
4,378,004
37,915,646
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9. Commitments and Contingencies
Operating Leases
In December 2010, the Company entered into a non-cancellable operating lease for office space and laboratory facilities in Yonkers,
New York expiring in December 2025. In December 2011, the Company entered into an amendment which extended the terms of the lease
through December 2027. The lease provides for the option to renew for two additional five-year terms. The premises were occupied in
June 2011. Monthly rent payments began the date the office and laboratory facilities were ready for occupancy. A security deposit in the
amount of $54,865 was paid by the Company.
In January 2012, the Company entered into a non-cancellable operating lease for additional office space and laboratory facilities in the
same building in Yonkers, New York expiring in December 2027. The lease provides for an option to renew for two additional five-year
terms. A security deposit in the amount of $78,238 was paid by the Company. Future minimum lease payments are as follows:
Amount

Year ending December 31:
2013
2014
2015
2016
2017
Thereafter

$

659,915
818,815
835,191
851,895
868,933
9,704,863
$13,739,612

Rent expense is recognized on the straight-line method over the terms of each lease. Rent expense for the years ended December 31,
2012 and 2011, was approximately $726,000 and $458,000, respectively.
Employment Agreements
Robert C. Nowinski, Ph.D.
In June 2010, the Company entered into an employment agreement with Dr. Nowinski, to serve as its Chief Executive Officer and as a
member of the Board of Directors for a period of five (5) years, which will be automatically renewed for successive one-year terms unless the
agreement is terminated. Dr. Nowinski’s annual salary was increased to $522,500 effective January 1, 2013. Dr. Nowinski’s base salary will
be increased by 25% upon the Company’s closing of an initial public offering of $25,000,000 or more. In addition, ContraFect has loaned
Dr. Nowinski $600,000 pursuant to two promissory notes and a related pledge and security agreement, which loans are secured by
Dr. Nowinski’s 1.2 million shares of capital stock and options to purchase 3.3 million shares of common stock. Dr. Nowinski’s employment
agreement contains other customary and standard terms and provisions. As of December 31, 2012, Dr. Nowinski holds options to purchase
an aggregate of 3,800,000 shares of Common Stock.
David Huang, M.D., Ph.D.
In June 2011, the Company entered into a four-year employment agreement with Dr. Huang, to serve, at will, as Chief Medical Officer.
Dr. Huang receives an annual base salary of $391,600 and is eligible to receive an annual bonus equivalent to 35% of his annual salary
payable one half in cash and one half in equity. As of December 31 2012, Dr. Huang holds options to purchase an aggregate of 258,140
shares of Common Stock.
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Julia P. Gregory
In July 2012, the Company entered into a four-year employment agreement with Ms. Gregory, to serve, at will, as an Executive Vice
President and Chief Financial Officer. Ms. Gregory receives an annual base salary of $424,000 and is eligible to receive an annual bonus
equivalent to 40% of her annual salary payable in cash, as well as additional bonuses upon the achievement of certain milestones. As of
December 31, 2012, Ms. Gregory holds options to purchase an aggregate of 470,000 shares of Common Stock.
Michael Wittekind, Ph.D.
In March 2012, the Company entered into a three-year employment agreement with Dr. Wittekind, to serve, at will, as Chief Scientific
Officer. Dr. Wittekind receives an annual base salary of $313,000 and is eligible to receive an annual bonus equivalent to 30% of his annual
salary payable one half in cash and one-half in equity. As of December 31, 2012, Dr. Wittekind holds options to purchase an aggregate of
204,000 shares of common stock.
The Board of Directors has approved additional employment agreements for Vice Presidents and other key employees of the Company.
10. Capital Structure
Convertible Preferred Stock
As of December 31, 2012, the Company was authorized to issue 50,000,000 shares of preferred stock, par value $0.0002 per share, of
which: 2,200,000 shares were designated as Series A convertible preferred stock (Series A), 5,600,000 shares were designated as Series B
convertible preferred stock (Series B), and 9,090,909 shares were designated as Series C convertible preferred stock (Series C).
The significant rights and preferences of the Series A, Series B, and Series C preferred shares (collectively, the Preferred Stock) are as
follows:
Voting
The holders of shares of Preferred Stock are entitled to the number of votes equal to the number of whole shares of common stock into
which the shares of the applicable series of preferred stock held by such holder are convertible on any matter presented to the stockholders of
the Company for their action or consideration at any meeting of stockholders of the Company. Except as provided by law, or in the
Company’s certificate of incorporation, the holders of shares of Preferred Stock vote together with the holders of shares of Common Stock as
a single class.
The holders of shares of Preferred Stock, voting together as a single class are entitled to elect one member of the Board of Directors.
Furthermore, the Holders of shares of Preferred Stock together with the holders of the shares of Common Stock voting together as a single
class, shall be entitled to elect the balance of the total number of Board of Directors.
Dividends
The holders of shares of Preferred Stock are entitled to receive dividends, if and when declared by the board of directors as described
below.
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Series A pays cumulative dividends at 6% per annum on the sum of the Series A Original Issue Price ($1.00 per share) and all
previously accrued but unpaid dividends, which are payable in cash or in the form as declared by the Board of Directors, prior to any
dividends on the Common Stock or any class or series of capital stock, except for the Series B and the Series C.
Series B pays cumulative dividends at 6% per annum, payable on a quarterly basis, on the sum of the Series B Original Issue Price
($2.58 per share) and all previously accrued but unpaid dividends, and payable at the Company’s option, in cash or additional shares of Series
B, prior to any dividends on the Common Stock or Series A.
Series C pays cumulative dividends at 6% per annum, payable on a quarterly basis, on the sum of the Series C Original Issue Price
($3.30 per shares), and all previously accrued but unpaid dividends, and payable at the Company’s option, in cash or additional shares of
Series C, on a pari passu basis with the Series B, prior to any dividends on the Common Stock or Series A.
The Series A had cumulative dividends in the amount of approximately $238,000 and $384,000 in arrears at December 31, 2011 and
2012, respectively. The Series B had cumulative dividends in the amount of approximately $1,011,000 and $1,810,000 in arrears at
December 31, 2011 and 2012, respectively. The Series C had cumulative dividends in the amount of approximately $331,000 and $1,756,000
in arrears at December 31, 2011 and 2012, respectively.
Liquidation
In the case of a liquidation event, holders of shares of Preferred Stock are entitled to a preferential liquidation payment as described
below, subject to appropriate adjustment in the event of any stock dividend, stock split, change of control, or other similar recapitalization with
respect to each series of Preferred Stock.
The holders of Series A shall be entitled to receive $2.00 per share (representing two times the Series A Original Issue Price) plus
accrued but unpaid dividends, whether or not declared, out of the proceeds of such liquidation, subject to preferential payment to holders of
Series B and Series C, but in preference to the holders of Common Stock.
In preference to any distributions to holders of Common Stock or Series A, the holders of Series B are entitled to receive $5.16 per share
(representing two times the Series B Original Issue Price) and the holders of Series C are entitled to receive $6.60 per share (representing two
times the Series C Original Issue Price), plus accrued but unpaid dividends, whether or not declared, out of the proceeds of such liquidation.
Under the Company’s certificate of incorporation, any merger, consolidation, stock exchange, stock sale, or other form of corporate
reorganization involving the Company, or the sale, lease, transfer, exclusive license, or other disposition in a single or series of related
transactions of all or substantially all of the assets of the Company, that results in the existing shareholders not constituting a majority of the
voting power of the resulting corporation, shall be considered a liquidation event (“Deemed Liquidation Event”). Because in a Deemed
Liquidation Event, the holders of Preferred Stock retain their preferential rights as described above, the Preferred Stock has been presented
outside of stockholders’ deficit in the accompanying Balance Sheets. The Company has not accreted the preferred securities to the redemption
amount since a deemed liquidation event is not probable of occurring.
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Conversion
Each share of Preferred Stock is voluntarily convertible into two shares of Common Stock at any time at the election of the holder. All
shares of Preferred Stock surrendered for conversion will no longer be deemed to be outstanding and all rights with respect to such shares
shall immediately cease and terminate, other than the right to receive shares of Common Stock in exchange therefore, to receive payment in lieu
of any fraction of a share otherwise issuable upon conversion, and to receive payment of any dividends declared but not paid thereon. Any
shares of Preferred Stock so converted shall be retired and cancelled and may not be reissued as shares of such series.
Each share of Preferred Stock will automatically convert into two shares of Common Stock upon: (a) the closing of the sale of shares of
Common Stock in an underwritten public offering pursuant to an effective registration statement under the Securities Act resulting in at least
$15,000,000 of gross proceeds to the Company or (b) the date and time, or the occurrence of an event, specified by vote or written consent of
the holders of a majority of the then-outstanding shares of Preferred Stock, voting together as a single class on an as-converted basis.
The conversion rights discussed above are subject to adjustment for stock splits, stock combinations, certain dividends, distributions,
and, if there should occur, any reorganization, recapitalization, reclassification, consolidation or merger in which only the Company’s
Common Stock is converted into or exchanged for securities, cash, or other property.
Accounting Analysis
The Company evaluated each series of its preferred stock and determined that each individual series is considered an equity host under
FASB ASC Topic 815, Derivatives and Hedging. In making this determination, the Company’s analysis followed the whole instrument
approach which compares an individual feature, in this case, the conversion feature, against the entire preferred stock instrument which
includes this conversion feature. The Company’s analysis was based on a consideration of the economic characteristics and risks of each
series of preferred stock. More specifically, the Company evaluated all of the stated and implied substantive terms and features, including:
(i) whether the preferred stock included redemption features, (ii) how and when any redemption features could be exercised, (iii) whether the
holders of preferred stock were entitled to dividends, (iv) the voting rights of the preferred stock and (v) the existence and nature of any
conversion rights. As a result of the Company’s conclusion that the preferred stock represents an equity host, the conversion feature of all
series of preferred stock is considered to be clearly and closely related to the associated preferred stock host instrument. Accordingly, the
conversion feature of all series of preferred stock is not considered an embedded derivative that requires bifurcation.
Common Stock
As of December 31, 2012, the Company was authorized to issue 200,000,000 shares of Common Stock at $0.0001 par value per share.
General
The voting, dividend and liquidation rights of the holders of shares of Common Stock are subject to and qualified by the rights, powers,
and preferences of the holders of shares of Preferred Stock. The Common Stock has the following characteristics:
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Voting
The holders of shares of Common Stock are entitled to one vote for each share of Common Stock held at all meetings of stockholders
and written actions in lieu of meetings.
Dividends
The holders of shares of Common Stock are entitled to receive dividends, if and when declared by the board of directors. Dividends may
not be declared or paid to holders of shares of Common Stock until paid on each series of outstanding Preferred Stock in accordance with their
respective terms. As of December 31, 2012, no dividends have been declared or paid on the Company’s Common Stock since inception.
Reserved for Future Issuance
The Company has reserved for future issuance the following number of shares of Common Stock as of December 31, 2011 and 2012:
December 31,
2011

Conversion of Series A Preferred Stock
Conversion of Series B Preferred Stock
Conversion of Series C Preferred Stock
Options to purchase Common Stock
Warrants to purchase Common Stock

2012

4,400,000
9,302,326
12,353,354
7,481,962
4,378,004
37,915,646

4,400,000
9,302,326
18,181,818
10,845,962
4,928,398
47,658,504

11. Stock Warrants
As of December 31, 2011 and 2012, the Company had warrants outstanding as shown in the table below. These warrants expire
between August 5, 2015 and January 5, 2022.
December 31,
2011
2012

Warrants to purchase common stock
Weighted-average exercise price per share

$

4,378,004
0.83

$

4,928,398
0.92

During 2012, the Company issued warrants to purchase 550,394 shares of Common Stock at a strike price of $1.65 per share for
services rendered to the Company. The Company calculated the fair value of these warrants to be $48,266 which has been recognized as a
component of general and administrative expenses in 2012.
During 2011, the Company issued warrants to purchase 2,498,056 shares of Common Stock at strike prices ranging from $0.10 to
$1.82 per share. Warrants to purchase 1,600,000 shares of Common Stock were issued in connection with the purchase of the Series C
Preferred Stock. Warrants to purchase 720,358 shares of Common Stock were issued for services rendered as a placement agent and the
estimated fair value of these warrants of $401,885 was recorded as a reduction of the carrying amount of preferred stock. The remaining
warrants to purchase 177,698 shares of Common Stock are for services rendered to the Company. The Company calculated the fair value of
these warrants to be $18,487 which has been recognized as a component of general and administrative expenses in 2011.
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During 2010, the Company issued warrants to purchase 4,079,948 shares of Common Stock at strike prices ranging from $0.10 to
$1.42 per share. There were warrants to purchase 2,200,000 shares of Common Stock issued in connection with the purchase of the Series B
Preferred Stock which have been exercised and are no longer outstanding. There were also warrants to purchase 1,743,209 shares of Common
Stock issued for services rendered as a placement agent and the estimated fair value of these warrants of $571,826 was recorded as a reduction
of the carrying amount of preferred stock. The remaining warrants that are exercisable into 136,739 shares of Common Stock are for other
services rendered to the Company, which have been recognized at a fair value of $13,182 and recorded as a component of general and
administrative expense in 2010.
The fair value of each warrant to purchase shares of Common Stock of the Company was estimated using the Black-Scholes option
pricing model with the following weighted average assumptions:

2011

Fair value of underlying common stock
Expected volatility
Expected term (in years)
Risk-free interest rate
Expected dividend yield

December 31,
2012

$0.27
75.8%
6.12
1.32%
— %

$0.28
76.0%
5.91
1.01%
— %

12. Stock Option and Incentive Plans
In July 2008, the Company adopted the 2008 Equity Incentive Plan (the Plan). The Plan allows for the granting of non-qualified stock
options, restricted stock, stock appreciation rights and other performance awards to the Company’s employees, members of the Board of
Directors and consultants of the Company. Originally, upon adoption of the plan, the number of shares of Common Stock reserved pursuant
to the Plan was 1,500,000. On December 12, 2011, the Plan was amended to increase the number of shares of Common Stock available under
the Plan to 6,300,000.
The exercise price is determined by the Board of Directors on the date of the grant. Each option is exercisable after the periods specified
in the award agreement, which generally does not exceed ten years from the date of the grant. Unless previously terminated by the Board of
Directors, no new awards may be granted under the plan after May 30, 2018, the tenth anniversary of the plan.
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The Company recognized compensation expense for share-based compensation based on the fair value of the underlying instrument. The
fair value of each stock option grant is estimated on the date of grant using the Black-Scholes option-pricing model. A summary of stock
option activity for the years ended December 31, 2011 and 2012 is summarized as follows:
Weighted
Average
Exercise Price

Number of
Options

Options outstanding at December 31, 2010
Granted
Exercised
Forfeited
Options outstanding at December 31, 2011
Granted
Exercised
Forfeited
Options outstanding at December 31, 2012

3,515,139
4,036,823
(10,000)
(60,000)
7,481,962
3,382,000
—
(18,000)
10,845,962

1.08
1.40
0.50
0.50
1.26
1.49
—
1.65
1.33

Of the option grants outstanding to purchase 10,845,962 shares of Common Stock, grants to purchase 7,085,139 shares of Common
Stock were issued and outstanding outside the Plan.
The following table summarizes information regarding all stock options outstanding and exercisable at December 31, 2012:

Exercise Price

$ 0.50
$ 1.29
$ 1.65

Options Outstanding
Weighted Average Remaining
Contractual
Shares
Life in
Outstanding
Years

1,330,139
5,365,000
4,150,823
10,845,962

8.4
7.9
9.3

Options Exercisable Weighted
Average Remaining
Contractual
Shares
Life in
Outstanding
Years

952,639
4,203,958
1,589,345
6,745,942

7.7
7.9
9.4

The fair value of each option grant is estimated on the date of the grant using the Black-Scholes option-pricing model. The weighted
average grant date fair value of options granted during the years ended December 31, 2011 and 2012, and the period from March 17, 2008
(inception) to December 31, 2012, was $0.26, $0.29 and $0.25, respectively. Total stock compensation expense recognized amounted to
$167,032, $181,616, and $610,938 for the years ended December 31, 2011 and 2012, and the period from March 17, 2008 (inception) to
December 31, 2012, respectively.
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As of December 31, 2012, the total remaining unrecognized compensation cost related to unvested stock options was $435,862 which
will be recognized over a weighted average period of approximately 3.0 years. As of December 31, 2012, there was no intrinsic value in the
options outstanding. The following assumptions used to compute the fair value of stock option grants:
Risk free interest rate
Expected dividend yield
Expected term (in years)
Expected volatility

2011

2012

2.30%
—
6.22
75.8%

1.03%
—
6.19
76.0%

Expected volatility—The Company estimated the expected volatility based on an average of the published volatility of similar companies
with publicly-traded equity securities. The companies were selected based on their enterprise value, risk profiles, position within the industry,
and with historical information sufficient to meet the expected term of the associated award.
Expected term—The Company based expected term on the midpoint of the vesting period and the contractual term of each respective
option grant.
Risk-free interest rate—The Company estimated the risk-free interest rate in reference to yield on U.S. Treasury securities with a
maturity date commensurate with the expected term of the associated award.
Expected dividend yield—The Company estimated the expected dividend yield based on consideration of its historical dividend
experience and future dividend expectations. The Company has not historically declared or paid dividends to stockholders. Moreover, it does
not intend to pay dividends in the future, but instead expects to retain any earnings to invest in the continued growth.
13. 401k Savings Plan
In 2010, the Company established a defined-contribution savings plan under Section 401k of the Internal Revenue Code (the 401k Plan).
The 401k Plan covers all employees who meet defined minimum age and service requirements, and allows participants to defer a portion of
their annual compensation on a pre-tax basis. The company has not made any contributions to the 401k Plan.
14. Income Taxes
The Company has available approximately $35,153,000 and $32,519,000 of unused operating loss carryforwards for federal and state
tax purposes, respectively, that may be applied against future taxable income. The net operating loss carryforwards will expire through the year
2032 if not utilized prior to that date. No provision for a deferred tax asset has been made for the tax benefits of the net operating loss
carryforwards as the entire amount is offset by a valuation allowance. The valuation allowance increased by $4,139,000 and $8,096,000
during the years 2011 and 2012, respectively, and was approximately $5,876,000 and $13,972,000 at December 31, 2011 and 2012,
respectively.
F-25

ContraFect Corporation
(A Development Stage Company)
Notes to Financial Statements
December 31, 2012
14. Income Taxes (continued)
The Internal Revenue Code of 1986, as amended (the Code) provides for a limitation of the annual use of net operating losses and other
tax attributes (such as research and development tax credit carryforwards) following certain ownership changes (as defined by the Code) that
could limit the Company’s ability to utilize these carryforwards. At this time, the Company has not completed a study to assess whether an
ownership change under Section 382 of the Code has occurred, or whether there have been multiple ownership changes since the Company’s
formation, due to the costs and complexities associated with such a study. The Company may have experienced various ownership changes, as
defined by the Code, as a result of past financing transactions. Accordingly, the Company’s ability to utilize the aforementioned carryforwards
may be limited. Additionally, U.S. tax laws limit the time during which these carryforwards may be applied against future taxes. Therefore, the
Company may not be able to take full advantage of these carryforwards for federal or state income tax purposes.
The Company does not have any significant unrecognized tax benefits.
As of December 31, 2012, the Company has not accrued interest or penalties related to uncertain tax positions. The Company’s tax
returns subsequent to the year ended December 31, 2008 are still subject to examination by major tax jurisdictions.
The principal components of the Company’s deferred tax assets/liabilities for 2011 and 2012 are as follows:
December 31,

Deferred tax assets/liabilities:
Net operating loss carryovers
R&D tax credits
Share-based compensation
Depreciation
Deferred rent
Intangible assets
Valuation allowance
Net deferred tax assets (liabilities)

2011

2012

$ 6,441,844
—
248,113
(1,200,647)
113,372
273,721
5,876,403
(5,876,403)
$
—

$ 13,577,998
569,556
355,548
(1,048,265)
262,172
255,323
13,972,332
(13,972,332)
$
—

A reconciliation of the statutory U.S. Federal rate to the Company’s effective tax rate is as follows:
Year Ended December 31,
2011
2012

Federal income tax expense at statutory rate
State income tax, net of federal benefit
Permanent items
Change in valuation allowance
Tax credits
Other
Net deferred tax assets (liabilities)

34.00%
5.00
(0.07)
(38.94)
—
0.01
0%
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15. License and Sponsored Research Agreements
Rockefeller University
License Agreements
The Company has entered into the following license agreements with The Rockefeller University:
•

On July 12, 2011, the Company entered into a license agreement for the worldwide, exclusive right to a patent covering the
composition of matter for the lysin PlySS2 for the treatment and prevention of diseases caused by gram-positive bacteria (the “CF301 License”). The Company rebranded PlySS2 as CF-301.

•

On June 1, 2011, the Company entered into a license agreement for the exclusive rights to The Rockefeller University’s interest in a
patent covering the method of delivering antibodies through the cell wall of a gram positive bacteria to the periplasmic space. This
intellectual property was developed as a result of the sponsored research agreement between the Company and The Rockefeller
University, and was jointly discovered and filed by the two parties.

•

On September 23, 2010, the Company entered into a license agreement for the worldwide, exclusive right to develop, manufacture,
use and sell, and offer for sale a suite of patents and patent applications covering the composition of matter for eight individual lysin
molecules for the treatment and prevention of diseases caused by gram-positive bacteria. The lysins in this suite have activity against
Staphylococcus, Group A Streptococcus, Group B Streptococcus, Pneumococcus, Enterococcus and Anthrax.

In consideration for the licenses, the Company paid The Rockefeller University license initiation fees and, in the case of the CF-301
License, the Company issued The Rockefeller University 30,303 shares of its Series C Preferred Stock. Under the license agreements, the
Company will also be required to make certain maintenance, milestone and royalty payments to The Rockefeller University.
The Company is allowed to grant sublicenses to third parties without prior approval, subject to certain conditions and the payment of a
certain percentage of all payments the Company receives from sublicensees.
Each license agreement terminates upon the later of (i) the expiration or abandonment of the last licensed patent under the license
agreement to expire or become abandoned, or (ii) 10 years after the first commercial sale of the first licensed product. The Rockefeller
University may terminate any license agreement in the event of a breach of such agreement by the Company or if the Company challenges the
validity or enforceability of the underlying patent rights. The Company may terminate any license agreement at any time on 60 days’ notice.
Sponsored Research Agreements
The Company has entered into the following sponsored research agreements with The Rockefeller University:
•

On October 1, 2009, the Company entered into a sponsored research agreement with The Rockefeller University to produce and
test monoclonal antibodies against proteins of Staph aureus. In accordance with the agreement, The Rockefeller University and the
Company each provide certain equipment and tools, with funding provided by the Company of up to approximately $350,000, to
maintain a research program used to create joint intellectual property. The agreement expired on September 30, 2012.
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Following the expiration of the agreement, each party has a non-exclusive license to use for internal research purposes all research
results, including joint intellectual property. If joint intellectual property develops from these programs, the Company will have the
right to acquire a royalty-bearing license to utilize the intellectual property for commercial purposes.
•

On October 24, 2011, the Company entered into a second sponsored research agreement with The Rockefeller University, to identify
lysins, enzymes or small molecules that will kill gram-negative bacteria, and identify and characterize lysins from Clostridia difficile
to be engineered into gut commensal bacteria. In accordance with the agreement, The Rockefeller University and the Company each
provide certain equipment and tools, with funding provided by the Company of up to approximately $300,000 each year for five
years.
The initial term of the agreement runs through October 31, 2016. Either party may terminate the agreement upon breach of the
agreement, following 30 days written notice and failure to cure such breach. Following the expiration or termination of the
agreement, each party will have a non-exclusive license to use for internal research purposes all research results, including joint
intellectual property. If joint intellectual property develops from these programs, the Company will have the right to acquire a
royalty-bearing license to utilize the intellectual property for commercial purposes.

Mount Sinai School of Medicine
On January 22, 2010, the Company entered into a license agreement with the Mount Sinai School of Medicine of New York University
that gives the Company exclusive rights to a patent for the method of discovery of monoclonal antibodies that bind to “conserved regions” on
“highly variable organisms,” such as influenza. The license also includes up to four specific influenza antibodies of the Company’s choosing.
To date, the Company exercised its right to two such antibodies and continues to evaluate new candidates as they are produced.
In consideration for the license, as of December 31, 2012, the Company paid Mount Sinai School of Medicine expenses relating to its
patent rights of approximately $25,000 and issued 75,000 shares of Series A Preferred Stock. Under the license agreement, the Company will
also be required to make certain maintenance, milestone and royalty payments. The Company is allowed to grant sublicenses to third parties
without prior approval, and will be required to pay Mount Sinai School of Medicine a certain percentage of all payments the Company
received from sublicensees.
The license agreement terminates upon the later of (i) the expiration of the last licensed patent right, or (ii) 20 years from the latest filing
date of any patent application included in the patent rights. Either party may terminate the agreement in the event of a material breach by the
other, subject to prior notice and opportunity to cure, or in the event the other party enters into bankruptcy or is dissolved. Upon termination of
the license agreement, all rights in and to the patent rights revert to Mount Sinai School of Medicine.
MorphoSys AG
On April 1, 2011, the Company entered into a five-year non-exclusive license agreement with MorphoSys AG (“MorphoSys”) pursuant
to which it obtained from MorphoSys full rights to practice under MorphoSys’ patent rights, and licenses for its HuCAL Platinum (45 billion
antibody) human phage display library (the “HuCAL Library”) and AutoCAL (automation software and know-how) technology for use onsite
at the Company’s facility.
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In consideration for the license, the Company paid MorphoSys a one-time installation fee of €300,000 and will be required to pay
maximum annual license maintenance fees of €450,000. The Company will also be required to pay for commercial therapeutic licenses for
each product that it chooses to bring into clinical development that originated from the HuCAL Library and in the event a licensed product is
successfully brought to market, the Company will be required to make milestone payments as products from the HuCAL Library progress
through clinical development. The Company will be required to pay MorphoSys a royalty of 5% of net sales from products that originated
from the HuCAL Library. Under the terms of the license agreement, the Company is allowed to grant sublicenses to third parties without prior
approval.
Under the terms of the license agreement, the Company has the rights to use an unlimited number of antibodies from the HuCAL library
for research purposes during the five-year term. The Company also obtained the right to request up to 40 commercial therapeutic licenses
during the five-year term, allowing it to develop as many as 40 human antibody products for therapeutic purposes.
The license agreement terminates upon the earlier of (i) the expiration of the five-year term, if no commercial therapeutic license is in
place; (ii) the time at which the last commercial therapeutic license terminates; and (iii) the date all obligations to pay all royalties have ceased.
16. Related-Party Transactions
For the years ended December 31, 2011 and 2012, the Company paid consulting and professional fees to related parties of
approximately $171,000 and $428,500, which are included in general and administrative expenses.
17. Subsequent events
The Company has evaluated subsequent events through October 11, 2013, the date the financial statements were available for issuance.
The following significant events occurred through such date:
On February 26, 2013, the Board of Directors amended the 2008 Equity Incentive Plan and increased the number of shares of Common
Stock available under the Plan to 11,000,000. Subsequently, on April 9, 2013, the Company completed a stock option exchange offer which
amended certain terms and provisions of tendered grants. Grants for the purchase of 4,532,823 shares of Common Stock were tendered under
the terms of the offer.
In June 2013, the Company sold senior convertible notes for net proceeds of $8,862,335. In August 2013, the Company sold additional
senior convertible notes for net proceeds of $1,670,380.
On September 6, 2013, the Company repaid all amounts outstanding under its Master Lease Agreement with Sterling National Bank.
On October 4, 2013, the Company repaid all amounts outstanding under its Loan and Security Agreement with Silicon Valley Bank.
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Unaudited Balance Sheets

Assets
Current assets:
Cash and cash equivalents
Prepaid expenses and other current assets
Total current assets
Property and equipment, net
Restricted cash
Other assets
Total assets
Liabilities and stockholders’ equity
Current liabilities:
Accounts payable
Accrued liabilities
Deferred rent
Capital lease, current portion
Notes payable, current portion
Total current liabilities
Capital lease, long-term portion
Notes payable, long-term portion
Convertible notes payable
Warrant liabilities
Embedded derivative liabilities
Total liabilities
Commitments and contingencies

December 31,
2012

June 30,
2013

$ 7,886,264
267,797
8,154,061

$ 9,591,898
248,114
9,840,012

3,307,982
1,600,000
143,621
$ 13,205,664

3,015,200
1,472,778
1,789,404
$ 16,117,394

$ 2,246,114
725,993
672,236
558,777
511,023
4,714,143

$ 2,497,804
1,012,652
787,673
528,973
522,778
5,349,880

341,526
489,184
—
—
—
5,544,853

97,891
224,793
7,585,725
1,783,244
899,167
15,940,700

—

Series A convertible preferred stock, $0.0002 par value, 2,200,000 shares
authorized and outstanding at December 31, 2012 and June 30, 2013, liquidation
preference of $4,859,412 at June 30, 2013
Series B convertible preferred stock, $0.0002 par value, 5,600,000 shares
authorized; 4,651,163 shares outstanding at December 31, 2012 and June 30,
2013, liquidation preference of $26,226,895 at June 30, 2013
Series C convertible preferred stock, $0.0002 par value, 9,090,909 shares
authorized; 9,090,909 shares outstanding at December 31, 2012 and June 30,
2013, liquidation preference of $62,715,828 at June 30, 2013
Stockholders’ (deficit) equity:
Common stock, $0.0001 par value, 200,000,000 shares authorized; 7,045,177
and 7,084,240 shares outstanding at December 31, 2012 and June 30,
2013, respectively
Additional paid-in capital
Loan to officer
Deficit accumulated during the development stage
Total stockholders’ deficit
Total liabilities, convertible preferred stock, and stockholders’ equity
See accompanying unaudited notes.
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—

1,964,283

1,964,283

10,175,750

10,175,750

27,752,294

27,752,294

705
2,587,988
(600,000)
(34,220,209)
(32,231,516)
$ 13,205,664

708
3,435,054
(600,000)
(42,551,395)
(39,715,633)
$ 16,117,394

Pro Forma
June 30,
2013

ContraFect Corporation
(A Development Stage Company)
Unaudited Statements of Operations

Six Months Ended June 30,
2012
2013

Operating expenses:
Research and development, including share-based compensation expense of
$21,079, $146,774, and $211,709, respectively
General and administrative, including share-based compensation expense of
$120,368, $690,295, and $1,479,632, respectively
Total operating expenses
Loss from operations
Interest expense, net
Net loss
Net loss attributable to common stockholders
Net loss attributable to preferred stockholders
Net loss
Per share information:
Net loss per share of common stock, basic and diluted
Basic and diluted weighted average shares outstanding
Pro forma net loss per share of common stock, basic and diluted
Basic and diluted pro forma weighted average shares outstanding
See accompanying unaudited notes.
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Period From
March 17,
2008
(Inception) to
June 30,
2013

$ 4,616,140

$ 4,492,708

$ 25,479,597

2,859,901
7,476,041
(7,476,041)
(75,883)
$(7,551,924)
$(7,551,924)
—
$(7,551,924)

3,783,777
8,276,485
(8,276,485)
(54,701)
$(8,331,186)
$(8,331,186)
—
$(8,331,186)

16,649,009
42,128,606
(42,128,606)
(422,789)
$(42,551,395)
$(42,551,395)
—
$(42,551,395)

$

$

(1.07)
7,045,177

(1.18)
7,080,985

ContraFect Corporation
(A Development Stage Company)
Unaudited Statements of Cash Flows

Six Months Ended June 30,
2012
2013

Cash flows from operating activities
Net loss
Adjustments to reconcile net loss to net cash used in operating activities:
Depreciation
Stock-based compensation expense
Issuance of preferred stock in exchange for licensed technology
Issuance of common stock in exchange for licensed technology
Issuance of common stock warrants in exchange for services
Issuance of common stock in exchange for services
Issuance of common stock in exchange for interest
Beneficial conversion cost associated with note payable
Increase in deferred rent
Changes in operating assets and liabilities:
Decrease (Increase) in prepaid expenses and other current assets
Decrease (increase) in other assets
Increase in accounts payable and accrued liabilities
Net cash used in operating activities
Cash flows from investing activities
Restricted cash
(Purchases) sales of property and equipment
Net cash (used in) provided by investing activities

$ (7,551,924)
258,002
94,750
—
—
46,697
—
—
—
269,392
(352,545)
—
8,588
(7,227,040)
—
(13,819)
(13,819)

Cash flows from financing activities
Proceeds from notes payable, related parties
Proceeds from notes payable, bank
Proceeds from issuance of convertible notes, net
Proceeds from issuance of preferred stock, net
Proceeds from issuance of common stock
Proceeds from exercise of options and warrants
Payment of loan to officer
Repayment of capital lease
Repayment of note payable
Net cash (used in) provided by financing activities
Net increase (decrease) in cash and cash equivalents
Cash and cash equivalents at beginning of year
Cash and cash equivalents at end of year

—
—
—
317,379
—
—
—
(217,692)
(244,492)
(144,805)
(7,385,664)
15,896,303
$ 8,510,639

See accompanying unaudited notes.
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$(8,331,186)
279,795
814,920
—
10,000
22,149
—
—
—
115,437
19,683
(239,982)
538,349
(6,770,835)
127,222
12,987
140,209
—
—
8,862,335
—
—
—
—
(273,439)
(252,636)
8,336,260
1,705,634
7,886,264
$ 9,591,898

Period From
March 17,
2008
(Inception) to
June 30,
2013

$(42,551,395)
977,953
1,425,858
175,000
10,000
102,084
163,400
1,307
127,027
787,673
(248,114)
(383,603)
3,510,456
(35,902,354)
(1,472,778)
(2,362,138)
(3,834,916)
262,500
2,000,000
8,862,335
40,659,448
171,465
230,000
(600,000)
(1,004,151)
(1,252,429)
49,329,168
9,591,898
—
$ 9,591,898

ContraFect Corporation
(A Development Stage Company)
Notes to Unaudited Financial Statements
June 30, 2013
1. Organization and Description of Business
Organization and Business
ContraFect Corporation (the “Company” is an IND-stage biotechnology company focused on protein and antibody therapeutic products
for life-threatening infectious diseases, particularly those treated in hospital-based markets. The Company intends to address antibioticresistant infections using its novel bacteriophage lysins alone and in combination with standard of care antibiotics.
The Company was organized as a Delaware corporation on March 5, 2008. From its inception, the Company has devoted substantially
all of its efforts to business planning, recruiting management and technical staff, acquiring operating assets, research and development of its
pipeline, preparing to commence a Phase I clinical trial, and raising capital. Accordingly, the Company is considered to be in the development
stage.
Going Concern
The Company has incurred losses from operations since inception of $42.6 million and has relied on its ability to fund its operations
through private equity financings. Management expects operating losses and negative cash flows to continue at more significant levels in the
future as it enters clinical trials. As the Company continues to incur losses, transition to profitability is dependent upon the successful
development, approval, and commercialization of its product candidate and achieving a level of revenues adequate to support the Company’s
cost structure. The Company may never achieve profitability, and unless and until it does, the Company will continue to need to raise
additional cash. Management intends to fund future operations through additional private or public debt or equity offerings, and may seek
additional capital through arrangements with strategic partners or from other sources. Based on the Company’s operating plan, existing
working capital at June 30, 2013 is not sufficient to meet the cash requirements to fund planned operations without additional financing. There
can be no assurances that such financing will be available to the Company on satisfactory terms, or at all. These conditions raise substantial
doubt about the Company’s ability to continue as a going concern. The accompanying financial statements have been prepared assuming that
the Company will continue as a going concern and do not include adjustments that might result from the outcome of this uncertainty. This
basis of accounting contemplates the recovery of the Company’s assets and the satisfaction of liabilities in the normal course of business.
2. Summary of Significant Accounting Policies
Basis of Presentation
The accompanying financial information as of June 30, 2013 and for the six months ended June 30, 2012 and 2013 has been prepared
by the Company, without audit, pursuant to the rules and regulations of the Securities and Exchange Commission. Certain information and
footnote disclosures normally included in financial statements prepared in accordance with U.S. generally accepted accounting principles have
been condensed or omitted pursuant to such rules and regulations. The December 31, 2012 balance sheet was derived from the Company’s
audited financial statements, but does not include all disclosures required by U.S. generally accepted accounting principles. However, the
Company believes that the disclosures are adequate to make the information presented not misleading. These interim financial statements
should be read in conjunction with the 2012 audited annual financial statements and notes thereto included elsewhere in this prospectus.
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2. Summary of Significant Accounting Policies (continued)
In the opinion of management, the unaudited financial information as of June 30, 2013 and for the six months June 30, 2012 and 2013
reflects all adjustments, which are normal recurring adjustments, necessary to present a fair statement of financial position, results or
operations and cash flows. The results of operations for the six months ended June 30, 2013 are not necessarily indicative of the operating
results for the full fiscal year or any future periods.
Unaudited Pro Forma Information
The unaudited pro forma balance sheet information as of June 30, 2013 assumes the conversion of all outstanding shares of the
Company’s convertible preferred stock into an aggregate of 31,884,144 shares of common stock and the conversion of all of the Company’s
outstanding senior convertible notes, together with any accrued and unpaid interest thereon, into an aggregate of
shares of the
Company’s common stock upon the closing of the Company’s proposed initial public offering.
Unaudited pro forma net loss per share is computed using the weighted-average number of common shares outstanding after giving
effect to the pro forma effect of the conversion of all convertible preferred stock and senior convertible notes, together with any accrued and
unpaid interest thereon, during the six months ended June 30, 2013 into 31,884,144 and
shares of the Company’s common stock,
respectively, as if such conversion had occurred at the beginning of the period presented.
Use of Estimates
The preparation of financial statements in conformity with U.S. GAAP requires management to make estimates and assumptions that
affect the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date of the financial statements and
the reported amounts of expenses during the reporting period. Actual results could differ from those estimates.
Cash and Cash Equivalents
The Company considers all highly liquid investments with original maturities at the date of purchase of three months or less to be cash
equivalents. Cash and cash equivalents include bank demand deposits, marketable securities with maturities of three months or less at
purchase, and money market funds that invest primarily in certificate of deposits, commercial paper and U.S. government and U.S.
government agency obligations. Cash equivalents are reported at fair value. At June 30, 2013, cash equivalents consist of deposits in wellknown and stable financial institutions.
Deferred Offering Costs
Fees representing legal, accounting and other costs directly attributable to the Company’s offering of its debt or equity securities are
deferred and capitalized as other long term assets. Future costs will be deferred until the completion of the equity offering, at which time they
will be reclassified to additional paid-in capital as a reduction of the proceeds. If the Company terminates its plan for an equity offering or
delay such plan for more than 90 days, any costs deferred will be expensed immediately.
Fair Value of Financial Instruments
The Company’s financial instruments consist of cash and cash equivalents, accounts payable, accrued liabilities, notes payable,
convertible notes, warrant liabilities and embedded derivatives liabilities. Fair value estimates of these instruments are made at a specific point
in time, based on relevant market information. These
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2. Summary of Significant Accounting Policies (continued)
estimates may be subjective in nature and involve uncertainties and matters of significant judgment and therefore cannot be determined with
precision. The carrying amounts of cash and cash equivalents, accounts payable, accrued expenses and notes payable approximate their fair
values due to the short-term nature of those instruments. The fair value of the Company’s convertible notes, warrant liabilities and embedded
derivatives liabilities are based upon unobservable inputs, as described further below.
The Company is required to disclose information on all assets and liabilities reported at fair value that enables an assessment of the
inputs used in determining the reported fair values. FASB ASC Topic 820, Fair Value Measurements and Disclosures (ASC 820),
establishes a hierarchy of inputs used in measuring fair value that maximizes the use of observable inputs and minimizes the use of
unobservable inputs by requiring that the observable inputs be used when available. Observable inputs are inputs that market participants
would use in pricing the asset or liability based on market data obtained from sources independent of the Company. Unobservable inputs are
inputs that reflect the Company’s assumptions about the inputs that market participants would use in pricing the asset or liability, and are
developed based on the best information available in the circumstances. The fair value hierarchy applies only to the valuation inputs used in
determining the reported fair value of the investments and is not a measure of the investment credit quality. The three levels of the fair value
hierarchy are described below:
Level 1—Valuations based on unadjusted quoted prices in active markets for identical assets or liabilities that the Company has the ability
to access at the measurement date.
Level 2—Valuations based on quoted prices for similar assets or liabilities in markets that are not active or for which all significant inputs
are observable, either directly or indirectly.
Level 3—Valuations that require inputs that reflect the Company’s own assumptions that are both significant to the fair value
measurement and unobservable.
To the extent that valuation is based on models or inputs that are less observable or unobservable in the market, the determination of fair
value requires more judgment. Accordingly, the degree of judgment exercised by the Company in determining fair value is greatest for
instruments categorized in Level 3. A financial instrument’s level within the fair value hierarchy is based on the lowest level of any input that
is significant to the fair value measurement.
The Company had no assets or liabilities classified as Level 1 or Level 2. The carrying amounts reported in the accompanying financial
statements for cash and cash equivalents, accounts payable and accrued expenses approximate their respective fair values due to their shortterm maturities. The fair value of the warrant and embedded derivative liabilities are discussed in Note 3, “Fair Value Measurements.”
Share-Based Compensation
The Company accounts for stock-based compensation in accordance with ASC 718, Compensation—Stock Compensation, which
requires the measurement and recognition of compensation expense for all stock-based payment awards made to employees and non-employee
directors, including employee stock options. Compensation expense based on the grant date fair value is generally amortized over the requisite
service period of the award.
The fair value of options is calculated using the Black-Scholes option pricing model to determine the fair value of stock options on the
date of grant based on key assumptions such as stock price, expected volatility and expected term. The Company’s estimates of these
assumptions are primarily based on third-party valuations, historical data, peer company data and judgment regarding future trends and factors.
The Company utilizes
F-35

ContraFect Corporation
Notes to Unaudited Financial Statements—(Continued)
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significant estimates and assumptions in determining the fair value of its common stock. The board of directors has determined the estimated
fair value of the Company’s common stock based on a number of objective and subjective factors, including external market conditions
affecting the biotechnology industry sector and the prices at which the Company sold shares of redeemable convertible preferred stock, the
superior rights and preferences of securities senior to the Company’s common stock at the time and the likelihood of achieving a liquidity
event, such as an initial public offering or sale of the Company.
The Company utilized various valuation methodologies in accordance with the framework of the 2004 American Institute of Certified
Public Accountants Technical Practice Aid, Valuation of Privately-Held Company Equity Securities Issued as Compensation, to estimate the
fair value of its common stock. The methodologies included an option pricing method and a probability-weighted expected return methodology
that determined an estimated value under an IPO scenario and a sale scenario based upon an assessment of the probability of occurrence of
each scenario. Each valuation methodology includes estimates and assumptions that require the Company’s judgment. These estimates include
assumptions regarding future performance, including the successful completion of preclinical studies and clinical trials and the time to
completing an IPO or sale. Significant changes to the key assumptions used in the valuations could result in different fair values of common
stock at each valuation date.
3. Fair Value Measurements
The Company considers its warrant liabilities and embedded derivative liabilities as Level 3 financial instruments. The Company
determined the estimated fair value of the warrant liabilities and the embedded derivative liabilities using a probability weighted estimated
returns method (“PWERM”). The PWERM considered several “exit strategy” scenarios and various valuations of the Company, including
whether or not an IPO would be completed and the timing of such events. The scenarios (or nodes of the model) were probability weighted
based on management’s estimates of the likelihood of each scenario. The probability weighted values were then discounted to present value at
a rate that reflects general industry risks.
The following fair value hierarchy table presents information about the Company’s financial assets and liabilities measured at fair value
on a recurring basis as of June 30, 2013.

Warrant liability
Embedded derivatives liability
Total

Fair Value Measurement
As of June 30, 2013
Level 1
Level 2
Level 3

Balance as of
June 30, 2013

$ —
—
$ —

$ 1,783,244
899,167
$ 2,682,411

$ —
—
$ —

$1,783,244
899,167
$2,682,411

The following table presents a reconciliation of the Company’s financial liabilities measured at fair value on a recurring basis using
significant unobservable inputs (Level 3) for the six months ended June 30, 2013.
Warrant
Liability

Balance at December 31, 2012
Establishment of liability
Balance at June 30, 2013

$

—
1,783,244
$1,783,244
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Embedded
Derivatives
Liability

$

—
899,167
$ 899,167

ContraFect Corporation
Notes to Unaudited Financial Statements—(Continued)
4. Net Loss Per Share of Common Stock
Diluted loss per share is the same as basic loss per share for all periods presented because the effects of potentially dilutive items were
anti-dilutive given the Company’s net loss. Basic loss per share is computed by dividing net loss available to common stockholders by the
weighted-average number of common shares outstanding.
The following table sets forth the computation of basic and diluted loss per share for common stockholders:
Six Months Ended June 30,
2012
2013

Net loss applicable to common stockholders
Weighted average shares of common stock outstanding
Net loss per share of common stock—basic and diluted

$(7,551,924)
7,045,177
$
(1.07)

$(8,331,186)
7,080,985
$
(1.18)

The following potentially dilutive securities outstanding at June 30, 2012 and 2013 have been excluded from the computation of diluted
weighted average shares outstanding, as they would have been antidilutive:
June 30,
2012

Preferred Stock
Stock options
Warrants

26,076,892
9,747,962
4,909,004
40,733,858

2013

31,884,144
15,340,920
5,028,398
52,253,462

The potential dilutive impact of the Company’s senior convertible notes and related warrants are not included in the table above as the
number of shares is not determinable and would also have been antidilutive.
5. Accrued Expenses and Other Current Liabilities
Accrued expenses and other current liabilities consist of the following:
December 31,
2012

Payroll related costs
Accrued professional fees
Accrued financing costs
Other

$

$

288,500
160,936
—
276,557
725,993

June 30,
2013

$ 530,174
114,666
240,000
127,812
$1,012,652

6. Senior Convertible Notes
The Company issued approximately $10.0 million aggregate principal amount of its 8.00% Convertible Notes due May 31, 2015 (the
“Convertible Notes”) in June 2013. Interest is payable annually by the Company in cash or Common Stock, at the Company’s option. The
principal amount of the Convertible Notes and any accrued and unpaid interest is due and payable on May 31, 2015. The principal and all
accrued and unpaid interest thereon will automatically convert into shares of Common Stock upon the closing of an initial public offering
(“IPO”) with gross proceeds of at least $15 million. The conversion price of the Convertible Notes will be at a 25% discount to the initial
public offering price for the shares of common stock offered hereby, or $1.65, whichever is lower, subject in each case to adjustments for
future stock splits of the Company’s common stock.
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6. Senior Convertible Notes (continued)
If the Company does not file an initial registration statement with the SEC within 120 days after the initial closing date, or complete its
IPO within six months of the initial filing date, then additional interest is due up to a maximum interest rate of 18%. The additional interest that
may be due if the IPO is not complete within six months of the initial filing date is not applicable if the Placement Agent is unable to complete
the IPO.
In conjunction with the issuance of notes, each purchaser received a warrant to purchase 50% of the total number of common shares into
which the note purchased by the holder is convertible. The exercise price of the warrant is equal to the lower of a 25% discount to the IPO
price, or $1.50 in the event there is no IPO within six months of the Company’s initial filing. In addition, if the Company does not meet the
timelines described above, the note holder may receive warrants up to an additional 50% of the total number of common shares into which the
note is convertible, to a maximum 100% total warrant coverage. The additional warrants that may be due if the IPO is not complete within six
months of the initial filing date is not applicable if the Placement Agent is unable to complete the IPO.
Accounting Analysis
The Company determined that both the warrants and the convertible notes were free standing instruments for accounting purposes. The
terms of the warrants included an exercise price “cap” that is analogous to “down round protection” which precludes the Company from
classifying the warrants in equity. As such, the warrants are classified as a liability and allocated their full fair value on day one and the
residual value is ascribed to the convertible notes. In addition, the warrants will be re-measured at each reporting period and changes in fair
value will be recognized in the statement of operations.
The convertible notes include a beneficial conversion option that will be recorded upon the completion of an initial public offering that
will be at least equal to the 25% discount to IPO price. In addition, the convertible notes also included embedded derivatives (i.e. penalty
provisions) that required bifurcation. The Company aggregated these bifurcated features and reflected the values of these embedded derivatives
in the account “embedded derivative liability”. These embedded derivatives will be re-measured at each reporting period and changes in fair
value will be recognized in the statement of operations.
The Convertible Notes consisted of the following:
June 30,
2013

Liability component

Principal
Less: debt discount, net (1)
Net carrying amount

$ 9,997,650
(2,411,925)
$ 7,585,725

(1)

Includes the estimated fair value of the warrants issued to purchasers of the Convertible Notes and the bifurcated embedded derivative
features of the Convertible Notes (see Note 3, “Fair Value Measurements”).
The Company will record interest expense on a quarterly basis and will include interest accrued at the stated 8% rate and amortization of
the debt discount and deferred issuance costs.
Placement Agent Warrants
Additionally, the Placement Agent received a warrant to purchase 10% of the total number of common shares into which the note
purchased by the holder is convertible. The exercise price of the warrant is equal to
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110% of the lower of a 25% discount to the IPO price, or $1.50 in the event there is no IPO within six months of the Company’s initial filing.
The Company has also classified this warrant as a liability since it also did not meet the requirements to be included in equity. The initial fair
value was classified as a debt issuance cost and is being amortized over the term of the notes. The warrant will be re-measured at each
reporting period and changes in fair value will be recognized in the statement of operations.
Other
Dr. Sol Barer, a director of the Company, purchased $1.0 million principal amount of the Convertible Notes and received related
warrants.
7. Capital Structure
Convertible Preferred Stock
As of June 30, 2013, the Company was authorized to issue 50,000,000 shares of preferred stock, par value $0.0002 per share, of which:
2,200,000 shares were designated as Series A convertible preferred stock (Series A), 5,600,000 shares were designated as Series B
convertible preferred stock (Series B), 9,090,909 shares were designated as Series C convertible preferred stock (Series C) and 6,060,607
shares were designated as Series C-1 convertible preferred stock (Series C-1). No shares of Series C-1 have been issued.
The Series A had cumulative dividends in the amount of approximately $384,000 and $459,000 in arrears at December 31, 2012 and
June 30, 2013, respectively. The Series B had cumulative dividends in the amount of approximately $1,810,000 and $2,227,000 in arrears at
December 31, 2012 and June 30, 2013, respectively. The Series C had cumulative dividends in the amount of approximately $1,756,000 and
$2,716,000 in arrears at December 31, 2012 and June 30, 2013, respectively.
8. Stock Option and Incentive Plans
In July 2008, the Company adopted the 2008 Equity Incentive Plan (the Plan). The Plan allows for the granting of non-qualified stock
options, restricted stock, stock appreciation rights and other performance awards to the Company’s employees, members of the Board of
Directors and consultants of the Company. Originally, upon adoption of the plan, the number of shares of Common Stock reserved pursuant
to the Plan was 1,500,000. On December 12, 2011, the Plan was amended to increase the number of shares of Common Stock available under
the Plan to 6,300,000. Subsequently, on February 27, 2013, the Plan was further amended and restated and the Company adopted the 2008
Amended and Restated Equity Incentive Plan (the Amended Plan), which included an increase in the number of shares of Common Stock
available under the Amended Plan to 11,000,000. Unless previously terminated by the Board of Directors, no new awards may be granted
under the plan after May 30, 2018, the tenth anniversary of the plan.
Also on February 27, 2013, the Board of Directors approved an option exchange offer (the “Exchange Offer”) for eligible option
holders with outstanding options with an exercise price in excess of $0.50 per share. The offering period for the Exchange Offer commenced
on March 11, 2013 and expired on April 9, 2013. Participation in the Exchange Offer was voluntary. On April 9, 2013, as a result of option
holder elections under the Exchange Offer, eligible option grants to purchase an aggregate of 4,532,823 shares of the Company’s common
stock were tendered for exchange option grants. The number of shares and vesting schedule of the exchange option grants remained the same
as the original grant. The exchange option grants were granted at an exercise price of $0.50 per share, which was the deemed fair value of our
stock during the exchange offer.
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As there was no public market for the Company’s common stock, the Board of Directors determined the estimated fair value of the
Company’s common stock for purposes of determining the exercise price, taking into consideration various objective and subjective factors,
including:
•

prices at which the Company sold shares of preferred stock to third-party investors;

•

comparative rights and preferences of the security being granted compared to the rights and preferences of the Company’s other
outstanding equity;

•

comparative values of public companies discounted for the risk and limited liquidity provided for in the shares the Company is
issuing;

•

the Company’s historical operating and financial performance;

•

the status of the Company’s research and development efforts;

•

the likelihood of achieving a liquidity event, such as an initial public offering, or initial public offering, or sale of the Company;

•

estimates and analysis provided by management and contemporaneous independent valuations; and

•

external market conditions affecting the biopharmaceutical industry.

As a result of the exchange, the Company will recognize a total of approximately $557,000 of incremental share-based compensation
charges. The incremental value was determined as the difference between the fair value of each option grant immediately prior to and
immediately after the exchange. The Company measured the fair value of the grants at both points utilizing the Black-Scholes option pricing
model with the following inputs: contractual life was the remaining term of each grant, no dividend yield, risk-free interest rate of 0.70% and
volatility of 73.0%.
The Company recognized approximately $339,000 of incremental share-based compensation expense, primarily related to the value of
the vested portion of the option grants exchanged, which is included in the amounts presented, for the six months ended June 30, 2013. There
was approximately $218,000 of additional unrecognized share-based compensation expense related to the remaining incremental value of the
unvested portion of the option grants exchanged pursuant to the exchange offer discussed above, which the Company expects to recognize
over a weighted-average remaining service period of approximately 1.77 years.
The Company recognizes compensation expense for share-based compensation based on the fair value of the underlying instrument. The
fair value of each stock option grant is estimated on the date of grant using the Black-Scholes option-pricing model. A summary of stock
option activity for the six months ended June 30, 2013, is summarized as follows:
Number of
Options

Options outstanding at December 31, 2012
Granted (1)
Exercised
Forfeited or cancelled (1)
Options outstanding at June 30, 2013
(1)

10,845,962
9,208,698
—
(4,713,740)
15,340,920

Weighted
Average
Exercise Price

1.33
0.50
—
1.58
0.76

Includes grants for the purchase of 4,532,823 shares of common stock that were tendered under the Exchange Offer.
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8. Stock Option and Incentive Plans (continued)
Of the option grants outstanding, as of June 30, 2013, grants to purchase a total of 9,091,847 shares of common stock were fully vested
and exercisable. The following table summarizes weighted average information regarding all stock options outstanding and exercisable as of
June 30, 2013:

Exercise Price

$0.50
$1.29
$1.65

Options Outstanding
Remaining
Contractual Life
Shares
in Years

10,497,087
4,487,500
356,333
15,340,920

9.0
7.4
7.3

Options Exercisable
Remaining
Contractual Life
Shares
in Years

5,178,889
3,764,375
148,583
9,091,847

8.7
7.4
7.4

The fair value of new option grants to purchase shares of Common Stock of the Company was estimated using the Black-Scholes option
pricing model with the following weighted average assumptions:
2012

Risk free interest rate
Expected dividend yield
Expected term (in years)
Expected volatility

June 30,

1.06%
—
6.04
76.0%

2013

1.18%
—
6.29
73.2%

Total stock compensation expense recognized amounted to $94,750 and $814,920 for the six months ended June 30, 2012 and 2013,
respectively.
There are significant judgments and estimates inherent in the determination of these valuations. These judgments and estimates include
assumptions regarding the Company’s future performance, including the successful completion of the Company’s clinical trials and the time to
completing an initial public offering or sale, as well as the determination of the appropriate valuation methods at each valuation date. If the
Company had made different assumptions, its share-based compensation expense could have been different.
9. Subsequent Events
The Company has evaluated events through the date the financial statements were available for issuance. The following significant events
occurred through such date:
On August 20, 2013, pursuant to the ongoing private placement of up to $15,000,000 of securities, the Company sold additional senior
convertible notes for net proceeds of $1,670,380.
On September 6, 2013, the Company repaid all amounts outstanding under its Master Lease Agreement with Sterling National Bank.
On October 4, 2013, the Company repaid all amounts outstanding under its Loan and Security Agreement with Silicon Valley Bank.
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PART II
INFORMATION NOT REQUIRED IN PROSPECTUS
Item 13.

Other Expenses of Issuance and Distribution.

The following table sets forth the various expenses, other than underwriting discounts and commissions, payable by the registrant in
connection with the sale of common stock being registered. All of the amounts shown are estimated except the SEC registration fee, the
Financial Industry Regulatory Authority, Inc. (“FINRA”) filing fee and the NASDAQ listing fee.
Amount
to be
Paid

SEC registration fee*
FINRA filing fee*
NASDAQ Global Stock Market listing fee*
Printing and engraving expenses*
Legal fees and expenses*
Accounting fees and expenses*
Blue sky fees and expenses*
Transfer agent and registrar fees*
Miscellaneous fees and expenses*
Total*

$

$

* To be completed by amendment.
Item 14.

Indemnification of Directors and Officers.

Section 102(b)(7) of the Delaware General Corporation Law (the “DGCL”) allows a corporation to provide in its certificate of
incorporation that a director of the corporation will not be personally liable to the corporation or its stockholders for monetary damages for
breach of fiduciary duty as a director, except where the director breached the duty of loyalty, failed to act in good faith, engaged in intentional
misconduct or knowingly violated a law, authorized the payment of a dividend or approved a stock repurchase in violation of Delaware
corporate law or obtained an improper personal benefit. Our amended and restated certificate of incorporation will provide for this limitation of
liability.
Section 145 of the DGCL (“Section 145”) provides that a Delaware corporation may indemnify any person who was, is or is threatened
to be made, party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative
(other than an action by or in the right of such corporation), by reason of the fact that such person is or was an officer, director, employee or
agent of such corporation or is or was serving at the request of such corporation as a director, officer, employee or agent of another
corporation or enterprise. The indemnity may include expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement
actually and reasonably incurred by such person in connection with such action, suit or proceeding, provided such person acted in good faith
and in a manner he reasonably believed to be in or not opposed to the corporation’s best interests and, with respect to any criminal action or
proceeding, had no reasonable cause to believe that his or her conduct was illegal. A Delaware corporation may indemnify any persons who
are, were or are threatened to be made a party to any threatened, pending or completed action or suit by or in the right of the corporation by
reason of the fact that such person is or was a director, officer, employee or agent of another corporation or enterprise. The indemnity may
include expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection with the defense or settlement of
such action or suit, provided such person acted in good faith and in a manner he reasonably believed to be in or not opposed to the
corporation’s best interests, provided that no indemnification is permitted without judicial approval if the officer, director, employee or agent is
adjudged to be liable to the corporation. Where an officer or director is successful on the merits or otherwise in the defense of any action
referred to above, the corporation must indemnify him against the expenses which such officer or director has actually and reasonably
incurred.
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Section 145 further authorizes a corporation to purchase and maintain insurance on behalf of any person who is or was a director,
officer, employee or agent of the corporation or is or was serving at the request of the corporation as a director, officer, employee or agent of
another corporation or enterprise, against any liability asserted against him and incurred by him in any such capacity, or arising out of his or
her status as such, whether or not the corporation would otherwise have the power to indemnify him under Section 145.
Our amended and restated certificate of incorporation will provide that to the fullest extent permitted by the DGCL, none of our directors
shall be liable to our company or our stockholders for monetary damages arising from a breach of fiduciary duty owed to our company or our
stockholders. In addition, our amended and restated bylaws will provide that we must indemnify our directors and officers to the fullest extent
authorized by the DGCL and must also pay expenses incurred in defending any such proceeding in advance of its final disposition upon
delivery of an undertaking, by or on behalf of an indemnified person, to repay all amounts so advanced if it should be determined ultimately
that such person is not entitled to be indemnified under this section or otherwise.
Prior to the completion of this offering, we expect to enter into indemnity agreements with each of our directors and executive officers in
which we will agree to indemnify, defend and hold harmless, and also advance expenses as incurred, to the fullest extent permitted under
applicable law, from damage arising from the fact that such person is or was an officer or director of our company or our subsidiaries.
The indemnification rights set forth above shall not be exclusive of any other right which an indemnified person may have or hereafter
acquire under any statute, provision of our amended and restated certificate of incorporation, our amended and restated bylaws, agreement,
vote of stockholders or disinterested directors or otherwise.
We expect to maintain standard policies of insurance that provide coverage (1) to our directors and officers against loss rising from
claims made by reason of breach of duty or other wrongful act and (2) to us with respect to indemnification payments that we may make to
such directors and officers.
The proposed form of Underwriting Agreement to be filed as Exhibit 1.1 to this Registration Statement provides for indemnification of
our directors and officers by the underwriters against certain liabilities.
Item 15.

Recent Sales of Unregistered Securities.

In the three years preceding the filing of this registration statement, the registrant has issued the following securities that were not
registered under the Securities Act:
(a) Issuances of Securities
In August and September 2010, we issued and sold an aggregate of 4,651,163 shares of our series B preferred stock to accredited
investors at a price per share of $2.58 for an aggregate purchase price of $12,000,000. Of these, 1,937,985 shares were purchased by an
investor who would become a member of our Board for an aggregate purchase price of $5,000,000. The placement agent received aggregate
fees of $1,061,930 and warrants for the purchase of an aggregate of 937,209 shares of our common stock related to this sale of stock.
During 2011, we issued and sold an aggregate of 2,810,000 share of our common stock for an aggregate purchase price of $225,600. Of
these, 1,810,000 shares were purchased by members of our Board for an aggregate purchase price of $125,600. We also issued 5,010 share of
our common stock in exchange for services.
From August to December 2011, we issued and sold an aggregate of 6,146,374 shares of our series C preferred stock to accredited
investors at a price per share of $3.30 for an aggregate purchase price of $20,283,034. Of these, 484,546 shares were purchased by members
of our Board for an aggregate purchase price of $1,599,000. The placement agent received aggregate fees of $1,192,036 and warrants for the
purchase of an aggregate of 720,358 shares of our common stock related to this sale of stock.
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In September 2011, we issued 30,303 shares of our series C preferred stock in exchange for the initial payment for licensed technology.
In January 2012, we issued and sold an aggregate of 10,606 shares of our series C preferred stock to accredited investors at a price per
share of $3.30 for an aggregate purchase price of $35,000.
In September 2012, we issued and sold an aggregate of 2,903,626 shares of our series C preferred stock at a price per share of $3.30 for
an aggregate purchase price of $9,581,966. Of these, 2,613,264 shares were purchased by an investor who would become a member of our
Board for an aggregate purchase price of $8,623,771. A consultant received aggregate fees of $478,893 related to this sale of stock.
In January 2013, we issued 39,063 shares of our common stock in exchange for licensed technology.
From June to August 2013, we issued and sold an aggregate of $11,863,650 of our 8% senior convertible notes due 2015 at 100% of
face value. $1,000,000 of these notes was purchased by a board member at 100% of face value. The placement agent received aggregate fees
of $1,121,365 and a warrant for the purchase of shares of our common stock equal to 10% of the number of shares into which the 8% senior
convertible notes due 2015 convert.
(b) Stock Option Grants
Since inception, we have issued to certain employees, directors and consultants options to purchase an aggregate of 15,874,698 shares of
common stock as of June 30, 2013, of which, as of June 30, 2013, 20,000 options to purchase shares of common stock had been exercised,
options to purchase 513,778 shares had been forfeited and options to purchase 15,340,920 shares of common stock remained outstanding at a
weighted-average exercise price of 0.76 per share.
The issuance of stock options and the common stock issuable upon the exercise of such options as described in this section (b) of
Item 15 were issued pursuant to written compensatory plans or arrangements with our employees, directors and consultants, in reliance on the
exemption from the registration requirements of the Securities Act provided by Rule 701 promulgated under the Securities Act. All recipients
either received adequate information about us or had access, through employment or other relationships, to such information.
(c) Warrants
Since inception, we have issued warrants to purchase an aggregate of 7,228,398 shares of common stock as of June 30, 2013, of which,
as of June 30, 2013, warrants to purchase 2,200,000 shares of common stock had been exercised and warrants to purchase 5,028,398 shares
of common stock remained outstanding at a weighted-average exercise price of $0.92 per share.
The warrants issued in connection with the sale of convertible notes are not included as the number of shares of common stock
underlying such warrants is not determinable.
Item 16.
(a)

Exhibits and Financial Statement Schedules.

Exhibits.
The information required by this item is set forth on the exhibit index that follows the signature page of this registration statement.

(b)

Financial Statement Schedules.

All financial statement schedules are omitted because they are inapplicable, not required or the information is indicated elsewhere in the
financial statements or the notes thereto.
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Item 17.

Undertakings.

The undersigned registrant hereby undertakes to provide to the underwriters at the closing specified in the underwriting agreement,
certificates in such denominations and registered in such names as required by the underwriters to permit prompt delivery to each purchaser.
Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling
persons of the registrant pursuant to the provisions referenced in Item 14 of this registration statement, or otherwise, the registrant has been
advised that in the opinion of the Securities and Exchange Commission such indemnification is against public policy as expressed in the
Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by
the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action,
suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the registrant
will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the
question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final
adjudication of such issue.
The undersigned registrant hereby undertakes that:
1. For purposes of determining any liability under the Securities Act of 1933, the information omitted from the form of prospectus filed
as part of this registration statement in reliance upon Rule 430A and contained in the form of prospectus filed by the registrant pursuant to
Rule 424(b)(1) or (4) or 497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it was declared
effective.
2. For the purpose of determining any liability under the Securities Act of 1933, each post-effective amendment that contains a form of
prospectus shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at the
time shall be deemed to be the initial bona fide offering thereof.
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SIGNATURES
Pursuant to the requirements of the Securities Act of 1933, as amended, the registrant has duly caused this registration statement to be
signed on its behalf by the undersigned, thereunto duly authorized, in the City of New York, State of New York, on
, 2013.
CONTRAFECT CORPORATION
By:
Robert C. Nowinski, Ph.D.
Chief Executive Officer
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POWER OF ATTORNEY
Each person whose signature appears below appoints ROBERT C. NOWINSKI and JULIA P. GREGORY, and each of them, any of
whom may act without the joinder of the other, as his true and lawful attorney-in-fact and agent, with full power of substitution and
resubstitution, for him and in his name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective
amendments) to this registration statement and any registration statement (including any amendment thereto) for this offering that is to be
effective upon filing pursuant to Rule 462(b) under the Securities Act of 1933, as amended, and to file the same, with all exhibits thereto, and
all other documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents
full power and authority to do and perform each and every act and thing requisite and necessary to be done, as fully to all intents and purposes
as he might or would do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents or any of them of their or his
substitute and substitutes, may lawfully do or cause to be done by virtue hereof.
Pursuant to the requirements of the Securities Act of 1933, as amended, this registration statement has been signed by the following
persons in the capacities and on the dates indicated.
Signature

Title

Date

Chief Executive Officer
(Principal Executive Officer)

, 2013

Robert C. Nowinski, Ph.D.

Chief Financial Officer
(Principal Financial Officer)

, 2013

Julia P. Gregory

, 2013

Michael Messinger

Vice President, Finance and
Chief Accounting Officer
(Principal Accounting Officer)
Chairman of the Board

, 2013

Director

, 2013

Director

, 2013

Director

, 2013

Director

, 2013

Director

, 2013

Sol Barer, Ph.D.
Sir Richard Sykes, FRS
Isaac Blech
David Scheinberg, M.D., Ph.D.
Cary Sucoff
Shengda Zan
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No.
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1.1*

Form of Underwriting Agreement.

3.1

Amended and Restated Certificate of Incorporation.

3.2

Amended and Restated Bylaws.

3.3*

Form of Restated Certificate of Incorporation of Registrant, to be in effect at the closing of Registrant’s initial public offering.

3.4*

Form of Restated Bylaws of Registrant, to be in effect at the closing of Registrant’s initial public offering.

4.1*

Specimen common stock certificate.

5.1*

Opinion of Shearman & Sterling LLP.

10.1

License Agreement, between The Rockefeller University and Registrant, dated July 12, 2011.

10.2

Lease Agreement, between Hudson View Building #3 LLC and Registrant, dated December 1, 2010.

10.3

Lease Agreement, between Hudson View Building #3 LLC and Registrant, dated January 1, 2012.

10.4*

Form of Indemnification Agreement.

16.1*
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23.1*

Consent of Shearman & Sterling LLP (included in Exhibit 5.1).

23.2*

Consent of Ernst & Young LLP.

23.3*

Consent of EisnerAmper LLP.

24.1*

Power of Attorney (on signature page).

*

To be filed by amendment.

, 2013.

EXHIBIT 3.1
FOURTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
CONTRAFECT CORPORATION
(Pursuant to Sections 242 and 245 of the
General Corporation Law of the State of Delaware)
CONTRAFECT CORPORATION, a corporation organized and existing under and by virtue of the provisions of the General
Corporation Law of the State of Delaware (the “General Corporation Law”),
DOES HEREBY CERTIFY:
1. That the name of this corporation is CONTRAFECT CORPORATION, and that this corporation was originally incorporated
pursuant to the General Corporation Law on March 5, 2008 under the name CONTRAFECT, INC.
2. That the original Certificate of Incorporation of this corporation was amended, supplemented and restated by (a) that certain
Certificate of Amendment of Certificate of Incorporation, as filed pursuant to the General Corporation Law on March 17, 2008, (b) that certain
Certificate of Designation of Series “A” Preferred Shares, as filed pursuant to the General Corporation Law on July 1, 2009, (c) that certain
Amended and Restated Certificate of Incorporation on February 26, 2010, (d) that certain Second Amended and Restated Certificate of
Incorporation on August 2, 2010, (e) that certain Certificate of Amendment of Second Amended and Restated Certificate of Incorporation, as
filed pursuant to the General Corporation Law on September 10, 2010, (f) that certain Third Amended and Restated Certificate of
Incorporation on August 25, 2011, and (g) that certain Certificate of Amendment of Third Amended and Restated Certificate of Incorporation,
as filed pursuant to the General Corporation Law on June 13, 2012.
3. That the Board of Directors duly adopted resolutions proposing to again amend and restate, in its entirety, the Certificate of
Incorporation of this corporation, declaring said amendment and restatement to be advisable and in the best interests of this corporation and its
stockholders, and authorizing the appropriate officers of this corporation to solicit the consent of the stockholders therefor, which resolution
setting forth the proposed amendment and restatement is as follows:
RESOLVED, that the Certificate of Incorporation of this corporation be amended and restated in its entirety to read as follows:
FIRST: The name of this corporation is CONTRAFECT CORPORATION (the “Corporation”).
SECOND: The address of the registered office of the Corporation in the State of New York is located in the County of
Westchester, 28 Wells Avenue, Third Floor, Yonkers, New York 10701, and its registered agent is Corporation Service Company.

THIRD: The nature of the business or purposes to be conducted or promoted is to engage in any lawful act or activity for which a
corporation may be organized under the General Corporation Law.
FOURTH: The total number of shares of all classes of stock which the Corporation shall have authority to issue is
(i) 200,000,000 shares of Common Stock, $0.0001 par value per share (“Common Stock”), and (ii) 50,000,000 shares of Preferred Stock,
$0.0002 par value per share (“Preferred Stock”).
The following is a statement of the designations and the powers, privileges and rights, and the qualifications, limitations or restrictions
thereof in respect of each class of capital stock of the Corporation.
A.

COMMON STOCK

1. General. The voting, dividend and liquidation rights of the holders of the Common Stock are subject to and qualified by the rights,
powers and preferences of the holders of the Preferred Stock set forth herein.
2. Voting. The holders of the Common Stock are entitled to one vote for each share of Common Stock held at all meetings of
stockholders (and written actions in lieu of meetings); provided, however, that, except as otherwise required by law, holders of Common
Stock, as such, shall not be entitled to vote on any amendment to the Fourth Amended and Restated Certificate of Incorporation that relates
solely to the terms of one or more outstanding series of Preferred Stock if the holders of such affected series are entitled, either separately or
together with the holders of one or more other such series, to vote thereon pursuant to the Fourth Amended and Restated Certificate of
Incorporation or pursuant to the General Corporation Law. The number of authorized shares of Common Stock may be increased or decreased
(but not below the number of shares thereof then outstanding) by (in addition to any vote of the holders of one or more series of Preferred
Stock that may be required by the terms of the Fourth Amended and Restated Certificate of Incorporation) the affirmative vote of the holders
of shares of capital stock of the Corporation representing a majority of the votes represented by all outstanding shares of capital stock of the
Corporation entitled to vote, irrespective of the provisions of Section 242(b)(2) of the General Corporation Law. There shall be no cumulative
voting rights with respect to any capital stock of the Corporation.
B.

PREFERRED STOCK

2,200,000 shares of the authorized Preferred Stock of the Corporation are hereby designated “Series A Preferred Stock” with the
following rights, preferences, powers, privileges and restrictions, qualifications and limitations. 5,600,000 shares of the authorized Preferred
Stock of the Corporation are hereby designated “Series B Preferred Stock” with the following rights, preferences, powers, privileges and
restrictions, qualifications and limitations. 9,090,909 shares of the authorized Preferred Stock are hereby designated “Series C Preferred
Stock” with the following rights, preferences, power, privileges and restrictions, qualification and limitations. 6,060,607 shares of the
authorized Preferred Stock are hereby designated “Series C-1 Preferred Stock” with the following rights, preferences, power, privileges and
restrictions, qualification and limitations. Unless otherwise indicated, references to “Sections” or “Subsections” in this Part B of this Article
Fourth refer to sections and subsections of Part B of this Article Fourth.
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1. Dividends.
1.1. Series A Preferred Stock. From and after the date of the issuance of any shares of Series A Preferred Stock, dividends at the
rate of 6% per annum, compounded annually, on the sum of the Series A Original Issue Price (as defined below) and all previously accrued
but unpaid dividends, shall accrue on such shares of Series A Preferred Stock (subject to appropriate adjustment in the event of any stock
dividend, stock split, combination or other similar recapitalization with respect to the Series A Preferred Stock) (the “Series A Accruing
Dividends”). Series A Accruing Dividends shall accrue from day to day, whether or not declared, and shall be cumulative; provided,
however, that except as set forth in the following sentence of this Section 1.1 or in Subsections 2.1 and 2.2, such Series A Accruing
Dividends shall be payable only if, when and as declared by the Board of Directors (including with respect to the form of such dividend) and
the Corporation shall be under no obligation to pay such Series A Accruing Dividends. The Corporation shall not declare, pay or set aside any
dividends on shares of any other class or series of capital stock of the Corporation except for the Series B Preferred Stock, the Series C
Preferred Stock and the Series C-1 Preferred Stock (other than dividends on shares of Common Stock payable in shares of Common Stock)
unless (in addition to the obtaining of any consents required elsewhere in the Fourth Amended and Restated Certificate of Incorporation) the
holders of the Series A Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend on each outstanding share of
Series A Preferred Stock in an amount at least equal to the greater of (i) the amount of the aggregate Series A Accruing Dividends then
accrued on such share of Series A Preferred Stock and not previously paid and (ii) (A) in the case of a dividend on Common Stock or any
class or series that is convertible into Common Stock, that dividend per share of Series A Preferred Stock as would equal the product of
(1) the dividend payable on each share of such class or series determined, if applicable, as if all shares of such class or series had been
converted into Common Stock and (2) the number of shares of Common Stock issuable upon conversion of a share of Series A Preferred
Stock, in each case calculated on the record date for determination of holders entitled to receive such dividend or (B) in the case of a dividend
on any class or series that is not convertible into Common Stock, at a rate per share of Series A Preferred Stock determined by (1) dividing the
amount of the dividend payable on each share of such class or series of capital stock by the original issuance price of such class or series of
capital stock (subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization with
respect to such class or series) and (2) multiplying such fraction by an amount equal to the Series A Original Issue Price (as defined below);
provided that, if the Corporation declares, pays or sets aside, on the same date, a dividend on shares of more than one class or series of capital
stock of the Corporation, the dividend payable to the holders of Series A Preferred Stock pursuant to this Section 1.1 shall be calculated based
upon the dividend on the class or series of capital stock that would result in the highest Series A Preferred Stock dividend. The “Series A
Original Issue Price” shall mean $1.00 per share, subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other similar recapitalization with respect to the Series A Preferred Stock.
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1.2. Series B Preferred Stock.
(a) The Series B Preferred Stock shall rank equal to any share of Series C Preferred Stock and Series C-1 Preferred
Stock and shall rank senior to any share of Series A Preferred Stock or Common Stock and any other equity security of the Corporation with
respect to all rights, privileges and preferences, including, but not limited to, dividend rights, rights upon liquidation, winding up or dissolution
and redemption rights. From and after the date of the issuance of any shares of Series B Preferred Stock, such shares shall, in preference to the
holders of any shares of Series A Preferred Stock or Common Stock and equal in preference to the Series C Preferred Stock and Series C-1
Preferred Stock, be entitled to, cumulative dividends at a rate of 6% per annum payable on March 31, June 30, September 30 and
December 31 of each year, at the Company’s option, in cash or additional shares of Series B Preferred Stock. Dividends shall be payable to
the record holder of the Series B Preferred Stock as of March 15, June 15, September 15 and December 15 of each year that the Series B
Preferred Stock is issued and outstanding. No fractional shares shall be issued. Fractional shares shall be rounded up to the next whole share.
Dividends shall be paid on the sum of the Series B Original Issue Price (as defined below) and all previously accrued but unpaid dividends,
shall accrue on such shares of Series B Preferred Stock (subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other similar recapitalization with respect to the Series B Preferred Stock) (the “Series B Accruing Dividends”). Series B
Accruing Dividends shall accrue from day to day, whether or not declared, and shall be cumulative; provided, however, that except as set forth
in the following sentence of this Section 1.2 or in Subsections 2.1 and 2.2, such Series B Accruing Dividends shall be payable only if, when
and as declared by the Board of Directors (including with respect to the form of such dividend). The Corporation shall not declare, pay or set
aside any dividends on shares of any other class or series of capital stock of the Corporation (other than dividends on shares of Common
Stock payable in shares of Common Stock) unless (in addition to the obtaining of any consents required elsewhere in the Fourth Amended
and Restated Certificate of Incorporation) the holders of the Series B Preferred Stock, at the same time as the holders of the Series C Preferred
Stock and Series C-1 Preferred Stock then outstanding shall first receive, or simultaneously receive, a dividend on each outstanding share of
Series B Preferred Stock in the amount of the aggregate Series B Accruing Dividends then accrued on such share of Series B Preferred Stock
and not previously paid. Payment of any dividends on the Series B Preferred Stock, the Series C Preferred Stock and the Series C-1 Preferred
Stock shall be on a pro rata, pari passu basis. The “Series B Original Issue Price” shall mean $2.58 per share, subject to appropriate
adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization with respect to the Series B Preferred
Stock.
(b) In the event that pursuant to applicable law or contract the Corporation shall be prohibited or restricted from
paying in cash the full dividend to which the holders of the Series B Preferred Stock, the Series C Preferred Stock and the Series C-1
Preferred Stock shall be entitled, the cash amount available pursuant to applicable law or contract shall be distributed among the holders of the
Series B Preferred Stock, the Series C Preferred Stock and the Series C-1 Preferred Stock ratably in proportion to the full amounts to which
they would otherwise be entitled and any remaining amount due to holders of the Series B Preferred Stock, the Series C Preferred Stock and
the Series C-1 Preferred Stock shall be payable in cash. The amounts to be distributed pursuant to the preceding sentence shall, in each case,
be adjusted by rounding down to the nearest whole cent. Dividends on the Series B Preferred Stock shall accrue whether or not they have
been declared and whether or not there are profits, surplus or other funds of the Corporation legally available for the payment of dividends.
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1.3. Series C Preferred Stock.
(a) The Series C Preferred Stock shall rank equal to any share of Series B Preferred Stock and Series C-1 Preferred
Stock and shall rank senior to any share of Series A Preferred Stock or Common Stock and any other equity security of the Corporation with
respect to all rights, privileges and preferences, including, but not limited to, dividend rights, rights upon liquidation, winding up or dissolution
and redemption rights. From and after the date of the issuance of any shares of Series C Preferred Stock, such shares shall, in preference to the
holders of any shares of Series A Preferred Stock or Common Stock and equal in preference to the Series B Preferred Stock, be entitled to,
cumulative dividends at a rate of 6% per annum payable on March 31, June 30, September 30 and December 31 of each year, at the
Company’s option, in cash or additional shares of Series C Preferred Stock. Dividends shall be payable to the record holder of the Series C
Preferred Stock as of March 15, June 15, September 15 and December 15 of each year that the Series C Preferred Stock is issued and
outstanding. No fractional shares shall be issued. Fractional shares shall be rounded up to the next whole share. Dividends shall be paid on the
sum of the Series C Original Issue Price (as defined below) and all previously accrued but unpaid dividends, shall accrue on such shares of
Series C Preferred Stock (subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar
recapitalization with respect to the Series C Preferred Stock) (the “Series C Accruing Dividends”). Series C Accruing Dividends shall accrue
from day to day, whether or not declared, and shall be cumulative; provided, however, that except as set forth in the following sentence of this
Section 1.3 or in Subsections 2.1 and 2.2, such Series C Accruing Dividends shall be payable only if, when and as declared by the Board of
Directors (including with respect to the form of such dividend). The Corporation shall not declare, pay or set aside any dividends on shares of
any other class or series of capital stock of the Corporation (other than dividends on shares of Common Stock payable in shares of Common
Stock) unless (in addition to the obtaining of any consents required elsewhere in the Fourth Amended and Restated Certificate of
Incorporation) the holders of the Series C Preferred Stock, at the same time as the holders of the Series B Preferred Stock and the Series C-1
Preferred Stock, then outstanding shall first receive, or simultaneously receive, a dividend on each outstanding share of Series C Preferred
Stock in the amount of the aggregate Series C Accruing Dividends then accrued on such share of Series C Preferred Stock and not previously
paid. Payment of any dividends on the Series C Preferred Stock, the Series C-1 Preferred Stock and the Series B Preferred Stock shall be on a
pro rata, pari passu basis. The “Series C Original Issue Price” shall mean $3.30 per share, subject to appropriate adjustment in the event of
any stock dividend, stock split, combination or other similar recapitalization with respect to the Series C Preferred Stock.
(b) In the event that pursuant to applicable law or contract the Corporation shall be prohibited or restricted from
paying in cash the full dividend to which the holders of the Series C Preferred Stock, the Series B Preferred Stock and the Series C-1
Preferred Stock shall be entitled, the cash amount available pursuant to applicable law or contract shall be distributed among the holders of the
Series C Preferred Stock, the Series B
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Preferred Stock and the Series C-1 Preferred Stock ratably in proportion to the full amounts to which they would otherwise be entitled and any
remaining amount due to holders of the Series C Preferred Stock, the Series B Preferred Stock and the Series C-1 Preferred Stock shall be
payable in cash. The amounts to be distributed pursuant to the preceding sentence shall, in each case, be adjusted by rounding down to the
nearest whole cent. Dividends on the Series C Preferred Stock shall accrue whether or not they have been declared and whether or not there
are profits, surplus or other funds of the Corporation legally available for the payment of dividends.
1.4. Series C-1 Preferred Stock.
(a) The Series C-1 Preferred Stock shall rank equal to any share of Series B Preferred Stock and Series C Preferred
Stock and shall rank senior to any share of Series A Preferred Stock or Common Stock and any other equity security of the Corporation with
respect to all rights, privileges and preferences, including, but not limited to, dividend rights, rights upon liquidation, winding up or dissolution
and redemption rights. From and after the date of the issuance of any shares of Series C-1 Preferred Stock, such shares shall, in preference to
the holders of any shares of Series A Preferred Stock or Common Stock and equal in preference to the Series B Preferred Stock and the Series
C Preferred Stock, be entitled to, cumulative dividends at a rate of 6% per annum payable on March 31, June 30, September 30 and
December 31 of each year, at the Company’s option, in cash or additional shares of Series C-1 Preferred Stock. Dividends shall be payable to
the record holder of the Series C-1 Preferred Stock as of March 15, June 15, September 15 and December 15 of each year that the Series C-1
Preferred Stock is issued and outstanding. No fractional shares shall be issued. Fractional shares shall be rounded up to the next whole share.
Dividends shall be paid on the sum of the Series C-1 Original Issue Price (as defined below) and all previously accrued but unpaid dividends,
shall accrue on such shares of Series C-1 Preferred Stock (subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other similar recapitalization with respect to the Series C-1 Preferred Stock) (the “Series C-1 Accruing Dividends”). Series
C-1 Accruing Dividends shall accrue from day to day, whether or not declared, and shall be cumulative; provided, however, that except as set
forth in the following sentence of this Section 1.4 or in Subsections 2.1 and 2.2, such Series C-1 Accruing Dividends shall be payable only if,
when and as declared by the Board of Directors (including with respect to the form of such dividend). The Corporation shall not declare, pay
or set aside any dividends on shares of any other class or series of capital stock of the Corporation (other than dividends on shares of
Common Stock payable in shares of Common Stock) unless (in addition to the obtaining of any consents required elsewhere in the Fourth
Amended and Restated Certificate of Incorporation) the holders of the Series C-1 Preferred Stock, at the same time as the holders of the Series
B Preferred Stock and the Series C Preferred Stock, then outstanding shall first receive, or simultaneously receive, a dividend on each
outstanding share of Series C-1 Preferred Stock in the amount of the aggregate Series C-1 Accruing Dividends then accrued on such share of
Series C-1 Preferred Stock and not previously paid. Payment of any dividends on the Series C-1 Preferred Stock, the Series C Preferred Stock
and the Series B Preferred Stock shall be on a pro rata, pari passu basis. The “Series C-1 Original Issue Price” shall mean $3.30 per share,
subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization with respect to the
Series C-1 Preferred Stock.
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(b) In the event that pursuant to applicable law or contract the Corporation shall be prohibited or restricted from
paying in cash the full dividend to which the holders of the Series C-1 Preferred Stock, the Series B Preferred Stock and the Series C
Preferred Stock shall be entitled, the cash amount available pursuant to applicable law or contract shall be distributed among the holders of the
Series C-1 Preferred Stock, the Series B Preferred Stock and the Series C Preferred Stock ratably in proportion to the full amounts to which
they would otherwise be entitled and any remaining amount due to holders of the Series C-1 Preferred Stock, the Series B Preferred Stock and
the Series C Preferred Stock shall be payable in cash. The amounts to be distributed pursuant to the preceding sentence shall, in each case, be
adjusted by rounding down to the nearest whole cent. Dividends on the Series C-1 Preferred Stock shall accrue whether or not they have been
declared and whether or not there are profits, surplus or other funds of the Corporation legally available for the payment of dividends.
1.5. After the payment in full or setting aside for payment in full of the dividends as described in Sections 1.1, 1.2, 1.3, and 1.4,
any additional dividends or distributions declared or paid in any fiscal year shall be declared or paid among the holders of the Preferred Stock
and Common Stock then outstanding in proportion to the greatest whole number of shares of Common Stock (with one-half being rounded
upward) which would be held by each such holder if all shares of Preferred Stock were converted to Common stock at the then-effective
applicable conversion price of the Preferred Stock.
2. Liquidation, Dissolution or Winding Up; Certain Mergers, Consolidations and Asset Sales.
2.1 (a) Preferential Payments to Holders of Series A Preferred Stock. After payment of the Series B Liquidation Amount, the
Series C Liquidation Amount and the Series C-1 Liquidation Amount has been made in full pursuant to Sections 2.1(b), 2.1(c), 2.1(d) and 2.2
below, in the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the holders of shares of Series A
Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Corporation available for distribution to its stockholders
before any payment shall be made to the holders of Common Stock by reason of their ownership thereof, an amount per share equal to two
(2) times the Series A Original Issue Price, plus any Series A Accruing Dividends accrued but unpaid thereon, whether or not declared,
together with any other dividends declared but unpaid thereon (the “Series A Liquidation Amount”). If upon any such liquidation,
dissolution or winding up of the Corporation, the assets of the Corporation available for distribution to its stockholders shall be insufficient to
pay the holders of shares of Series A Preferred Stock the full amount of the Series A Liquidation Amount, the holders of shares of Series A
Preferred Stock shall share ratably in any distribution of the assets available for distribution in proportion to the respective amounts which
would otherwise be payable in respect of the shares held by them upon such distribution if all amounts payable on or with respect to such
shares were paid in full; provided that no payments will be made unless and until payment in full to all holders of Series B Preferred Stock,
Series C Preferred Stock and Series C-1 Preferred Stock shall have been made in accordance with subsection (b), (c) and (d) below.
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2.1 (b) Preferential Payments to Holders of Series B Preferred Stock. In the event of any voluntary or involuntary liquidation
(including, without limitation, a Deemed Liquidation Event), dissolution or winding up of the Corporation, the holders of shares of Series B
Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Corporation available for distribution to its stockholders at
the same time as the holders of the Series C Preferred Stock and Series C-1 Preferred Stock and before any payment shall be made to the
holders of Common Stock or Series A Preferred Stock by reason of their ownership thereof, an amount per share in cash equal to two
(2) times the Series B Original Issue Price, plus any Series B Accruing Dividends accrued but unpaid thereon, whether or not declared,
together with any other dividends declared but unpaid thereon (the “Series B Preferred Liquidation Amount”). If upon any such
liquidation, dissolution or winding up of the Corporation, the assets of the Corporation available for distribution to its stockholders shall be
insufficient to pay the holders of shares of Series B Preferred Stock the full Series B Preferred Liquidation Amount, the holders of shares of
Series B Preferred Stock shall share ratably with the holders of the Series C Preferred Stock and Series C-1 Preferred Stock in any
distribution of the assets available for distribution in proportion to the respective amounts which would otherwise be payable in respect of the
shares held by them upon such distribution if all amounts payable on or with respect to such shares were paid in full, and no payment shall be
made to the holder of Series A Preferred Stock, Common Stock or any other equity security of the Corporation.
2.1 (c) Preferential Payments to Holders of Series C Preferred Stock. In the event of any voluntary or involuntary liquidation
(including, without limitation, a Deemed Liquidation Event), dissolution or winding up of the Corporation, the holders of shares of Series C
Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Corporation available for distribution to its stockholders at
the same time as the holders of the Series B Preferred Stock and Series C-1 Preferred Stock and before any payment shall be made to the
holders of Common Stock or Series A Preferred Stock by reason of their ownership thereof, an amount per share in cash equal to two
(2) times the Series C Original Issue Price, plus any Series C Accruing Dividends accrued but unpaid thereon, whether or not declared,
together with any other dividends declared but unpaid thereon (the “Series C Preferred Liquidation Amount”). If upon any such
liquidation, dissolution or winding up of the Corporation, the assets of the Corporation available for distribution to its stockholders shall be
insufficient to pay the holders of shares of Series C Preferred Stock the full Series C Preferred Liquidation Amount, the holders of shares of
Series C Preferred Stock shall share ratably with the holders of the Series B Preferred Stock and Series C-1 Preferred Stock in any
distribution of the assets available for distribution in proportion to the respective amounts which would otherwise be payable in respect of the
shares held by them upon such distribution if all amounts payable on or with respect to such shares were paid in full, and no payment shall be
made to the holder of Series A Preferred Stock, Common Stock or any other equity security of the Corporation.
2.1 (d) Preferential Payments to Holders of Series C-1 Preferred Stock. In the event of any voluntary or involuntary liquidation
(including, without limitation, a Deemed Liquidation Event), dissolution or winding up of the Corporation, the holders of shares of Series C-1
Preferred Stock then outstanding shall be entitled to be paid out of the assets of the Corporation available for distribution to its stockholders at
the same time as the holders of the Series B Preferred Stock and Series C Preferred Stock and before any payment shall be made to the holders
of Common Stock or Series A Preferred Stock by reason of their ownership thereof, an amount per share in cash equal to two (2) times the
Series C-1 Original Issue Price, plus any Series C-1 Accruing Dividends accrued but unpaid thereon, whether or not declared, together
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with any other dividends declared but unpaid thereon (the “Series C-1 Preferred Liquidation Amount”). If upon any such liquidation,
dissolution or winding up of the Corporation, the assets of the Corporation available for distribution to its stockholders shall be insufficient to
pay the holders of shares of Series C-1 Preferred Stock the full Series C Preferred Liquidation Amount, the holders of shares of Series C-1
Preferred Stock shall share ratably with the holders of the Series B Preferred Stock and Series C Preferred Stock in any distribution of the
assets available for distribution in proportion to the respective amounts which would otherwise be payable in respect of the shares held by
them upon such distribution if all amounts payable on or with respect to such shares were paid in full, and no payment shall be made to the
holder of Series A Preferred Stock, Common Stock or any other equity security of the Corporation.
2.2 Distribution of Remaining Assets. In the event of any voluntary or involuntary liquidation, dissolution or winding up of the
Corporation, after the payment in full of the Series B Preferred Liquidation Amount, the Series C Preferred Liquidation Amount, the Series C1 Preferred Liquidation Amount and the Series A Preferred Liquidation Amount, the remaining assets of the Corporation available for
distribution to its stockholders shall be distributed among the holders of the shares of Preferred Stock and Common Stock, pro rata based on
the number of shares held by each such holder, treating for this purpose all such securities as if they had been converted to Common Stock
pursuant to the terms of the Fourth Amended and Restated Certificate of Incorporation immediately prior to such dissolution, liquidation or
winding up of the Corporation. The aggregate amount which a holder of a share of Preferred Stock is entitled to receive under Subsections 2.1
and 2.2 is hereinafter referred to as the “Preferred Stock Liquidation Amount.”
2.3 Deemed Liquidation Events.
2.3.1 Definition. Each of the following events shall be considered a “Deemed Liquidation Event” unless the holders of a
majority of the outstanding shares of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred
Stock, acting together as a single class (on an as-converted basis), elect otherwise by written notice sent to the Corporation at least twenty
(20) days prior to the effective date of any such event:
reorganization in which

(a) Any acquisition by means of a merger, consolidation, stock exchange, stock sale or other form of corporate
(i)

the Corporation is a constituent party or

(ii)

a subsidiary of the Corporation is a constituent party and the Corporation issues shares of its capital stock
pursuant to such merger or consolidation,

except any such merger or consolidation involving the Corporation or a subsidiary in which the shares of capital stock of the Corporation
outstanding immediately prior to such merger or consolidation continue to represent, or are converted into or exchanged for shares of capital
stock that represent, immediately following such merger or consolidation, a majority, by voting power, of the capital stock of (1) the surviving
or resulting corporation or (2) if the surviving or resulting
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corporation is a wholly owned subsidiary of another corporation immediately following such merger or consolidation, the parent corporation
of such surviving or resulting corporation (provided that, for the purpose of this Subsection 2.3.1, all shares of Common Stock issuable upon
exercise of Options (as defined below) outstanding immediately prior to such merger or consolidation or upon conversion of Convertible
Securities (as defined below) outstanding immediately prior to such merger or consolidation shall be deemed to be outstanding immediately
prior to such merger or consolidation and, if applicable, converted or exchanged in such merger or consolidation on the same terms as the
actual outstanding shares of Common Stock are converted or exchanged);
(b) the sale, lease, transfer, exclusive license or other disposition, in a single transaction or series of related
transactions, by the Corporation or any subsidiary of the Corporation of all or substantially all the assets of the Corporation and its
subsidiaries taken as a whole, or the sale or disposition (whether by merger or otherwise) of one or more subsidiaries of the Corporation if
substantially all of the assets of the Corporation and its subsidiaries taken as a whole are held by such subsidiary or subsidiaries, except where
such sale, lease, transfer, exclusive license or other disposition is to a wholly owned subsidiary of the Corporation; or
(c) any transaction or series of related transactions following which the Corporation’s or subsidiary’s stockholders
prior to such transaction or series of related transactions own less than a majority of the voting securities of the Corporation or the subsidiary,
respectively.
2.3.2 Effecting a Deemed Liquidation Event.
(a) The Corporation shall not have the power to effect a Deemed Liquidation Event referred to in Subsection
2.3.1(a)(i) unless the agreement or plan of merger or consolidation for such transaction (the “Merger Agreement”) provides that the
consideration payable to the stockholders of the Corporation shall be allocated among the holders of capital stock of the Corporation in
accordance with Subsections 2.1 and 2.2.
(b) In the event of a Deemed Liquidation Event referred to in Subsection 2.3.1(a)(ii), 2.3.1(b) or 2.3.1(c), if the
Corporation does not effect a dissolution of the Corporation under the General Corporation Law within 90 days after such Deemed
Liquidation Event, then (i) the Corporation shall send a written notice to each holder of Preferred Stock no later than the 90th day after the
Deemed Liquidation Event advising such holders of their right (and the requirements to be met to secure such right) pursuant to the terms of
the following clause (ii) to require the redemption of such shares of Preferred Stock, and (ii) if the holders of a majority of the thenoutstanding shares of Preferred Stock so request in a written instrument delivered to the Corporation not later than 120 days after such
Deemed Liquidation Event (the “Request for Redemption”), the Corporation shall use the consideration received by the Corporation for
such Deemed Liquidation Event (net of any retained liabilities associated with the assets sold or technology licensed, as determined in good
faith by the Board of Directors of the Corporation), together with any other assets of the Corporation available for distribution to its
stockholders (the “Available Proceeds”) on the 150th day after such Deemed Liquidation
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Event (the “Redemption Date”), to redeem all outstanding shares of Preferred Stock at a price per share equal to the Preferred Stock
Liquidation Amount (such price per share, after adjustment (if any) pursuant to the sentence immediately following this one, is hereinafter the
“Redemption Price”). Notwithstanding the foregoing, in the event of a redemption pursuant to the preceding sentence, if the Available
Proceeds are not sufficient to redeem all outstanding shares of Preferred Stock, the Corporation shall redeem a pro rata portion of each
holder’s shares of Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock to the fullest extent of such Available
Proceeds, based on the respective amounts which would otherwise be payable in respect of the shares to be redeemed if the Available
Proceeds were sufficient to redeem all such shares, and shall redeem the remaining shares of Series A Preferred Stock and Common Stock to
have been redeemed as soon as practicable after the Corporation has funds legally available therefor. The provisions of Subsections 2.3.2(c)
through 2.3.2(e) shall apply, with such necessary changes in the details thereof as are necessitated by the context, to the redemption of the
Preferred Stock pursuant to this Subsection 2.3.2(b). Prior to the distribution or redemption provided for in this Subsection 2.3.2(b), the
Corporation shall not expend or dissipate the consideration received for such Deemed Liquidation Event, except to discharge expenses
incurred in connection with such Deemed Liquidation Event or in the ordinary course of business. Notwithstanding anything to the contrary,
in the event of a Deemed Liquidation Event prior to the redemption or conversion of the Series B Preferred Stock, Series C Preferred Stock
and Series C-1 Preferred Stock, the holders of the Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock shall be
entitled to receive in preference to the holders of the Series A Preferred Stock and the Common Stock of any distribution, including, without
limitation, the Redemption Price, the Series B Preferred Liquidation Amount, the Series C Preferred Liquidation Amount and the Series C-1
Preferred Liquidation Amount, respectively.
(c) Redemption Notice. Upon receiving a timely Request for Redemption, the Corporation shall send written notice of
the mandatory redemption (the “Redemption Notice”) to each holder of record of Preferred Stock not less than 40 days prior to each
Redemption Date. Each Redemption Notice shall state:
(i)

the number of shares of Preferred Stock held by the holder that the Corporation shall redeem on the
Redemption Date specified in the Redemption Notice;

(ii)

the Redemption Date and the Redemption Price; and

(iii)

that the holder is to surrender to the Corporation, in the manner and at the place designated, his, her or its
certificate or certificates representing the shares of Preferred Stock to be redeemed.
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(d) Surrender of Certificates; Payment. On or before the applicable Redemption Date, each holder of shares of
Preferred Stock to be redeemed on such Redemption Date, unless such holder has exercised his, her or its right to convert such shares as
provided in Section 4, shall surrender the certificate or certificates representing such shares (or, if such registered holder alleges that such
certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the
Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of such certificate)
to the Corporation, in the manner and at the place designated in the Redemption Notice, and thereupon the Redemption Price for such shares
shall be payable to the order of the person whose name appears on such certificate or certificates as the owner thereof. In the event less than all
of the shares of Preferred Stock represented by a certificate are redeemed, a new certificate representing the unredeemed shares of Preferred
Stock shall promptly be issued to such holder.
(e) Rights Subsequent to Redemption. If the Redemption Notice shall have been duly given, and if on the applicable
Redemption Date the Redemption Price payable upon redemption of the shares of Preferred Stock to be redeemed on such Redemption Date is
paid or tendered for payment or deposited with an independent payment agent so as to be available therefor in a timely manner, then
notwithstanding that the certificates evidencing any of the shares of Preferred Stock so called for redemption shall not have been surrendered,
dividends with respect to such shares of Preferred Stock shall cease to accrue after such Redemption Date and all rights with respect to such
shares shall forthwith after the Redemption Date terminate, except only the right of the holders to receive the Redemption Price without interest
upon surrender of their certificate or certificates therefor.
2.3.3 Amount Deemed Paid or Distributed. The amount deemed paid or distributed to the holders of capital stock of the
Corporation upon any Deemed Liquidation Event shall be the cash or the value of the property, rights or securities paid or distributed to such
holders by the Corporation or the acquiring person, firm or other entity. The value of such property, rights or securities shall be determined in
good faith by the Board of Directors of the Corporation.
3. Voting.
3.1 General. On any matter presented to the stockholders of the Corporation for their action or consideration at any meeting of
stockholders of the Corporation (or by written consent of stockholders in lieu of meeting), each holder of outstanding shares of Preferred
Stock shall be entitled to cast the number of votes equal to the number of whole shares of Common Stock into which the shares of Preferred
Stock held by such holder are convertible as of the record date for determining stockholders entitled to vote on such matter. Except as provided
by law or by the other provisions of the Fourth Amended and Restated Certificate of Incorporation, holders of Preferred Stock shall vote
together with the holders of Common Stock as a single class. The holders of the Preferred Stock shall be entitled to notice of all meetings of
stockholders in accordance with the Corporation’s Bylaws and except as otherwise required by law or by this Fourth Amended and Restated
Certificate of Incorporation, the holders of the Preferred Stock shall be entitled to vote on all matters submitted to the stockholders for a vote
together with the holders of the Common Stock.
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3.2 Election of Directors. The size of the Board shall be up to eleven (11) members who are to be designated as follows: (i) the
holders of record of the shares of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred
Stock, voting together as a single class (on an as-converted basis), shall be entitled to elect one (1) director of the Corporation (the “Preferred
Stock Director”). Any director elected as provided in the preceding sentence may be removed without cause by, and only by, the affirmative
vote of the holders of a majority of the Preferred Stock either at a special meeting of such stockholders duly called for that purpose or pursuant
to a written consent of stockholders. If the holders of shares of Preferred Stock fail to elect a director to fill the directorship for which they are
entitled to elect a director pursuant to this Subsection 3.2, then such directorship not so filled shall remain vacant until such time as the holders
of the Preferred Stock elect a person to fill such directorship by vote or written consent in lieu of a meeting; (ii) the holders of record of the
shares of Common Stock and of any other class or series of voting stock (including the Series A Preferred Stock, the Series B Preferred
Stock, the Series C Preferred Stock and the Series C-1 Preferred Stock), exclusively and voting together as a single class, shall be entitled to
elect the balance of the total number of directors of the Corporation. At any meeting held for the purpose of electing a director, the presence in
person or by proxy of the holders of a majority of the outstanding shares of the class or series entitled to elect such director shall constitute a
quorum for the purpose of electing such director. The rights of the holders of the Preferred Stock under this Subsection 3.2(i) shall terminate
on the first date following the date on which the outstanding shares of Preferred Stock represent less than 25% of the Corporation’s fully
diluted shares of Common Stock (treating for this purpose as outstanding all shares of Common Stock issuable upon exercise of outstanding
Options (as defined below) and upon conversion or exchange of outstanding Convertible Securities (as defined below) (including the
Preferred Stock)).
3.3 Preferred Stock Protective Provisions. At any time when at least 440,000 shares of Series A Preferred Stock, at least 775,194
shares of Series B Preferred Stock, at least 1,515,151 shares of Series C Preferred Stock, and at least 1,010,101 shares of Series C-1
Preferred Stock (subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization
with respect to the Preferred Stock) are outstanding, the Corporation shall not, either directly or indirectly by amendment, merger,
consolidation or otherwise, do any of the following without (in addition to any other vote required by law or the Fourth Amended and
Restated Certificate of Incorporation) the written consent or affirmative vote of the holders of a majority of the then-outstanding shares of
Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock, as applicable, given in writing
or by vote at a meeting, consenting or voting (as the case may be) as a single class (on an as-converted basis):
(a) liquidate, dissolve or wind-up the business and affairs of the Corporation, effect any Deemed Liquidation Event,
or consent to any of the foregoing;
(b) amend, alter or repeal any provision of the Fourth Amended and Restated Certificate of Incorporation or Bylaws
of the Corporation in a manner that adversely affects the powers, preferences or rights of the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock or Series C-1 Preferred Stock, as applicable;
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(c) create, or authorize the creation of, or issue or obligate itself to issue shares of, any additional class or series of
capital stock, or increase the authorized number of shares of any existing class or series of capital stock;
(d) (i) reclassify, alter or amend any existing security of the Corporation that is pari passu with the Series B Preferred
Stock, Series C Preferred Stock and Series C-1 Preferred Stock in respect of the distribution of assets on the liquidation, dissolution or
winding up of the Corporation, the payment of dividends or rights of redemption, if such reclassification, alteration or amendment would
render such other security senior to the Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock in respect of any
such right, preference or privilege, or (ii) reclassify, alter or amend any existing security of the Corporation that is junior to the Series B
Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock in respect of the distribution of assets on the liquidation, dissolution
or winding up of the Corporation, the payment of dividends or rights of redemption, if such reclassification, alteration or amendment would
render such other security senior to or pari passu with the Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock
in respect of any such right, preference or privilege;
(e) purchase or redeem (or permit any subsidiary to purchase or redeem) or pay or declare any dividend or make any
distribution on, any shares of capital stock of the Corporation other than (i) redemptions of or dividends or distributions on the Preferred
Stock as expressly authorized herein, (ii) dividends or other distributions payable on the Common Stock solely in the form of additional shares
of Common Stock and (iii) repurchases of stock from former employees, officers, directors, consultants or other persons who performed
services for the Corporation or any subsidiary in connection with the cessation of such employment or service at the lower of the original
purchase price or the then-current fair market value thereof or (iv) as approved by the Board of Directors, including the approval of the
Preferred Stock Director;
(f) create, or authorize the creation of, or issue, or authorize the issuance of any debt security, or permit any subsidiary
to take any such action with respect to any debt security, unless such debt security has received the prior approval of the Board of Directors,
including the approval of the Preferred Stock Director;
(g) create, or hold capital stock in, any subsidiary that is not wholly owned (either directly or through one or more
other subsidiaries) by the Corporation, or sell, transfer or otherwise dispose of any capital stock of any direct or indirect subsidiary of the
Corporation, or permit any direct or indirect subsidiary to sell, lease, transfer, exclusively license or otherwise dispose (in a single transaction
or series of related transactions) of all or substantially all of the assets of such subsidiary; or
(h) increase or decrease the authorized number of directors constituting the Board of Directors.
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3.4 Preferred Stock Affirmative Covenants. For so long as 25% of the Preferred Stock (as adjusted for stock splits, stock
dividends, recapitalizations and the like) are outstanding, the Corporation (on behalf of itself and its subsidiaries) shall:
(a) take the necessary steps to preserve its corporate existence and its right to conduct business under the laws, rules
and regulations of the United States and all states or other jurisdictions and all self-regulatory organizations in which the nature of its business
requires qualification to do business; provided, however, that the foregoing shall not prohibit, subject to the provisions of this Fourth
Amended and Restated Certificate of Incorporation, the Corporation from engaging in a merger, consolidation or combination of the
Corporation with or into any other corporation or entity, or any acquisition by the Corporation of all or substantially all the assets or securities
of, or majority voting or economic interest in, any other corporation or other entity, or whether by merger, tender offer, asset purchase, stock
purchase, or like combination or consolidation (“Business Combination”);
(b) keep its books of account in accordance with good accounting practices; and
(c) comply in all material respects with all applicable laws, rules or regulations, or determinations of any arbitrator or a
court or other governmental authority, in each case applicable to or binding upon the Corporation or any of its or its subsidiaries property or to
which each the Corporation or any of its or its subsidiaries property is subject.
4. Optional Conversion.
The holders of the Preferred Stock shall have conversion rights as follows (the “Conversion Rights”):
4.1 Right to Convert.
4.1.1 Conversion Ratio. Each share of Preferred Stock shall be convertible, at the option of the holder thereof, at any time
and from time to time, and without the payment of additional consideration by the holder thereof, into such number of fully paid and
nonassessable shares of Common Stock as is determined by dividing the Original Issue Price of the Preferred Stock by the Conversion Price
(as defined below) of the Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock or Series C-1 Preferred Stock, as the
case may be, in effect at the time of conversion. The “Series A Conversion Price” shall initially be equal to $0.50. The “Series B
Conversion Price” shall initially be $1.29. The “Series C Conversion Price” shall initially be equal to $1.65. The “Series C-1 Conversion
Price” shall initially be $1.65. Such initial Series A Conversion Price, Series B Conversion Price, Series C Conversion Price, and Series C-1
Conversion Price, and the rate at which shares of Preferred Stock may be converted into shares of Common Stock, shall be subject to
adjustment as provided below.
4.1.2 Termination of Conversion Rights. In the event of a liquidation, dissolution or winding up of the Corporation, the
Conversion Rights shall terminate at the close of business on the last full day preceding the date fixed for the payment of any such amounts
distributable on such event to the holders of Preferred Stock.
4.2 Fractional Shares. No fractional shares of Common Stock shall be issued upon conversion of the Preferred Stock. In lieu of
any fractional shares to which the holder would otherwise be entitled, the Corporation shall pay cash equal to such fraction multiplied by the
fair market value of a share of Common Stock as determined in good faith by the Board of Directors of the Corporation.
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4.3 Mechanics of Conversion.
4.3.1 Notice of Conversion. In order for a holder of Preferred Stock to voluntarily convert shares of Preferred Stock into
shares of Common Stock, such holder shall surrender the certificate or certificates for such shares of Preferred Stock (or, if such registered
holder alleges that such certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the
Corporation to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft or
destruction of such certificate), at the office of the transfer agent for the Preferred Stock (or at the principal office of the Corporation if the
Corporation serves as its own transfer agent), together with written notice that such holder elects to convert all or any number of the shares of
the Preferred Stock represented by such certificate or certificates and, if applicable, any event on which such conversion is contingent. Such
notice shall state such holder’s name or the names of the nominees in which such holder wishes the certificate or certificates for shares of
Common Stock to be issued. If required by the Corporation, certificates surrendered for conversion shall be endorsed or accompanied by a
written instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed by the registered holder or his, her or its
attorney duly authorized in writing. The close of business on the date of receipt by the transfer agent (or by the Corporation if the Corporation
serves as its own transfer agent) of such certificates (or lost certificate affidavit and agreement) and notice shall be the time of conversion (the
“Conversion Time”), and the shares of Common Stock issuable upon conversion of the shares represented by such certificate shall be
deemed to be outstanding of record as of such date. The Corporation shall, as soon as practicable after the Conversion Time but in no event
later than 10 business days, (i) issue and deliver to such holder of Preferred Stock, or to his, her or its nominees, a certificate or certificates for
the number of full shares of Common Stock issuable upon such conversion in accordance with the provisions hereof and a certificate for the
number (if any) of the shares of Preferred Stock represented by the surrendered certificate that were not converted into Common Stock,
(ii) pay in cash such amount as provided in Subsection 4.2 in lieu of any fraction of a share of Common Stock otherwise issuable upon such
conversion and (iii) pay all declared but unpaid dividends on the shares of Preferred Stock converted.
4.3.2 Reservation of Shares. The Corporation shall at all times when the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock and Series C-1 Preferred Stock, as the case may be, shall be outstanding, reserve and keep available out of its
authorized but unissued capital stock, for the purpose of effecting the conversion of such Preferred Stock, such number of its duly authorized
shares of Common Stock as shall from time to time be sufficient to effect the conversion of all outstanding Preferred Stock; and if at any time
the number of authorized but unissued shares of Common Stock shall not be sufficient to effect the conversion of all then-outstanding shares
of Preferred Stock, the Corporation shall take such corporate action as may be necessary to increase its authorized but unissued shares of
Common Stock to such number of shares as shall be sufficient for such purposes, including, without limitation, engaging in best efforts to
obtain the requisite stockholder approval of any necessary amendment to the Fourth Amended and Restated Certificate of Incorporation.
Before taking any
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action which would cause an adjustment reducing the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion
Price, or the Series C-1 Conversion Price, as the case may be, below the then-par value of the shares of Common Stock issuable upon
conversion of such Preferred Stock, the Corporation will take any corporate action which may, in the opinion of its counsel, be necessary in
order that the Corporation may validly and legally issue fully paid and nonassessable shares of Common Stock at such adjusted Series A
Conversion Price, the Series B Conversion Price, Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be.
4.3.3 Effect of Conversion. All shares of Preferred Stock which shall have been surrendered for conversion as herein
provided shall no longer be deemed to be outstanding and all rights with respect to such shares shall immediately cease and terminate at the
Conversion Time, except only the right of the holders thereof to receive shares of Common Stock in exchange therefor, to receive payment in
lieu of any fraction of a share otherwise issuable upon such conversion as provided in Subsection 4.2 and to receive payment of any dividends
declared but unpaid thereon. Any shares of Preferred Stock so converted shall be retired and cancelled and may not be reissued as shares of
such series, and the Corporation may thereafter take such appropriate action (without the need for stockholder action) as may be necessary to
reduce the authorized number of shares of Preferred Stock accordingly.
4.3.4 No Further Adjustment. Upon any such conversion, no adjustment to the Series A Conversion Price, the Series B
Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be, shall be made for any declared but
unpaid dividends on the Preferred Stock surrendered for conversion or on the Common Stock delivered upon conversion.
4.3.5 Taxes. The Corporation shall pay any and all issue and other similar taxes that may be payable in respect of any
issuance or delivery of shares of Common Stock upon conversion of shares of Preferred Stock pursuant to this Section 4. The Corporation
shall not, however, be required to pay any tax which may be payable in respect of any transfer involved in the issuance and delivery of shares
of Common Stock in a name other than that in which the shares of Preferred Stock so converted were registered, and no such issuance or
delivery shall be made unless and until the person or entity requesting such issuance has paid to the Corporation the amount of any such tax or
has established, to the satisfaction of the Corporation, that such tax has been paid.
5. Adjustments to Series A Conversion Price for Diluting Issues.
5.1 Special Definitions. For purposes of this Section 5.1 of this Article Fourth, the following definitions shall apply:
(a) “Option” shall mean rights, options or warrants to subscribe for, purchase or otherwise acquire Common Stock or
Convertible Securities.
(b) “Amendment Date” shall mean the effective date of the filing of this Fourth Amended and Restated Certificate of
Incorporation in accordance with the General Corporation Law.
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(c) “Convertible Securities” shall mean any evidences of indebtedness, shares or other securities directly or
indirectly convertible into or exchangeable for Common Stock, but excluding Options.
(d) “Additional Shares of Common Stock” shall mean all shares of Common Stock issued (or, pursuant to
Subsection 5.3 below, deemed to be issued) by the Corporation after the Amendment Date, other than (1) the following shares of Common
Stock and (2) shares of Common Stock deemed issued pursuant to the following Options and Convertible Securities (clauses (1) and (2),
collectively, “Exempted Securities”):
(i) shares of Common Stock, Options or Convertible Securities issued as a dividend or distribution on Series A
Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, or Series C-1 Preferred Stock, or shares of Common Stock issued as an
interest payment pursuant to the terms of any Convertible Securities;
(ii) shares of Common Stock, Options or Convertible Securities issued by reason of a dividend, stock split,
split-up or other distribution on shares of Common Stock that is covered by Subsection 5.7, 5.8, 5.9 or 5.10;
(iii) shares of Common Stock or Options issued to employees or directors of, or consultants or advisors to, the
Corporation or any of its subsidiaries pursuant to a plan, agreement or arrangement approved by the Board of Directors of the Corporation,
including the Preferred Stock Director, if any;
(iv) shares of Common Stock or Convertible Securities actually issued upon the exercise of Options or shares of
Common Stock actually issued upon the conversion or exchange of Convertible Securities existing on the date hereof, in each case provided
such issuance is pursuant to the terms of such Option or Convertible Security;
(v) shares of Common Stock, Options or Convertible Securities issued to suppliers or third party service
providers in connection with the provision of goods or services pursuant to transactions approved by the Board of Directors of the
Corporation, including the Preferred Stock Director if any;
(vi) shares of Common Stock, Options or Convertible Securities issued pursuant to a bona fide acquisition of
another corporation by the Corporation by merger, purchase of substantially all of the assets or other reorganization or to a joint venture
agreement, provided, that the primary purpose of such issuance is not fund raising and such issuances are approved by the Board of Directors
of the Corporation, including the Preferred Stock Director if any;
(vii) shares of Common Stock, Options or Convertible Securities issued in connection with sponsored research,
collaboration, technology license, development, OEM, marketing or other similar agreements or strategic partnerships approved by the Board
of Directors of the Corporation, including the Preferred Stock Director if any; or
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(viii) shares of Common Stock, Options or Convertible Securities issued to any of the persons or entities to be
delivered in connection with that certain Series B Stock Purchase Agreement, Series C Stock Purchase Agreement or Series C-1 Stock
Purchase Agreement by and among the Corporation and the Purchasers identified therein, to be dated on or about the Amendment Date.
5.2 No Adjustment of Series A Conversion Price, Series B Conversion Price, Series C Conversion Price or Series
C-1 Conversion Price. No adjustment in the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the
Series C-1 Conversion Price shall be made as the result of the issuance or deemed issuance of Additional Shares of Common Stock if the
Corporation receives written notice from the holders of a majority of the then-outstanding shares of Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock, taken as a single class (on an as-converted basis), agreeing that no
such adjustment shall be made as the result of the issuance or deemed issuance of such Additional Shares of Common Stock.
5.3 Deemed Issue of Additional Shares of Common Stock.
(a) If the Corporation at any time or from time to time after the Amendment Date shall issue any Options or
Convertible Securities (excluding Options or Convertible Securities which are themselves Exempted Securities) or shall fix a record date for
the determination of holders of any class of securities entitled to receive any such Options or Convertible Securities, then the maximum
number of shares of Common Stock (as set forth in the instrument relating thereto, assuming the satisfaction of any conditions to
exercisability, convertibility or exchangeability but without regard to any provision contained therein for a subsequent adjustment of such
number) issuable upon the exercise of such Options or, in the case of Convertible Securities and Options therefor, the conversion or exchange
of such Convertible Securities, shall be deemed to be Additional Shares of Common Stock issued as of the time of such issue or, in case such
a record date shall have been fixed, as of the close of business on such record date.
(b) If the terms of any Option or Convertible Security, the issuance of which resulted in an adjustment to the Series A
Conversion Price, Series B Conversion Price, Series C Conversion Price, or Series C-1 Conversion Price, as the case may be, pursuant to the
terms of Subsection 5.4, are revised as a result of an amendment to such terms or any other adjustment pursuant to the provisions of such
Option or Convertible Security (but excluding automatic adjustments to such terms pursuant to anti-dilution or similar provisions of such
Option or Convertible Security) to provide for either (1) any increase or decrease in the number of shares of Common Stock issuable upon the
exercise, conversion and/or exchange of any such Option or Convertible Security or (2) any increase or decrease in the consideration payable
to the Corporation upon such exercise, conversion and/or exchange, then, effective upon such increase or decrease becoming effective, the
Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may
be, computed upon the original issue of such Option or Convertible Security (or upon the occurrence of a record date with respect thereto)
shall be readjusted to such Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the Series C-1
Conversion Price, as the case may be, as would have obtained had such revised terms been in effect upon the original date of issuance of such
Option or Convertible Security.
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Notwithstanding the foregoing, no readjustment pursuant to this clause (b) shall have the effect of increasing the Series A Conversion Price,
the Series B Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be, to an amount which
exceeds the lower of (i) the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the Series C-1
Conversion Price, as the case may be, in effect immediately prior to the original adjustment made as a result of the issuance of such Option or
Convertible Security, or (ii) the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the Series C-1
Conversion Price, as the case may be, that would have resulted from any issuances of Additional Shares of Common Stock (other than
deemed issuances of Additional Shares of Common Stock as a result of the issuance of such Option or Convertible Security) between the
original adjustment date and such readjustment date.
(c) If the terms of any Option or Convertible Security (excluding Options or Convertible Securities which are
themselves Exempted Securities), the issuance of which did not result in an adjustment to the Series A Conversion Price, the Series B
Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be, pursuant to the terms of Subsection
5.4 (either because the consideration per share (determined pursuant to Subsection 5.5) of the Additional Shares of Common Stock subject
thereto was equal to or greater than the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the Series
C-1 Conversion Price, as the case may be, then in effect, or because such Option or Convertible Security was issued before the Amendment
Date), are revised after the Amendment Date as a result of an amendment to such terms or any other adjustment pursuant to the provisions of
such Option or Convertible Security (but excluding automatic adjustments to such terms pursuant to anti-dilution or similar provisions of such
Option or Convertible Security) to provide for either (1) any increase in the number of shares of Common Stock issuable upon the exercise,
conversion or exchange of any such Option or Convertible Security or (2) any decrease in the consideration payable to the Corporation upon
such exercise, conversion or exchange, then such Option or Convertible Security, as so amended or adjusted, and the Additional Shares of
Common Stock subject thereto (determined in the manner provided in Subsection 5.3(a)) shall be deemed to have been issued effective upon
such increase or decrease becoming effective.
(d) Upon the expiration or termination of any unexercised Option or unconverted or unexchanged Convertible
Security (or portion thereof) which resulted (either upon its original issuance or upon a revision of its terms) in an adjustment to the Series A
Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be,
pursuant to the terms of Subsection 5.4, the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the
Series C-1 Conversion Price, as the case may be, shall be readjusted to such Series A Conversion Price, the Series B Conversion Price, the
Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be, as would have obtained had such Option or Convertible
Security (or portion thereof) never been issued.
(e) If the number of shares of Common Stock issuable upon the exercise, conversion and/or exchange of any Option
or Convertible Security, or the consideration payable to the Corporation upon such exercise, conversion and/or exchange, is calculable at the
time such Option or Convertible Security is issued or amended but is subject to
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adjustment based upon subsequent events, any adjustment to the Series A Conversion Price, the Series B Conversion Price, the Series C
Conversion Price, or the Series C-1 Conversion Price, as the case may be, provided for in this Subsection 5.3 shall be effected at the time of
such issuance or amendment based on such number of shares or amount of consideration without regard to any provisions for subsequent
adjustments (and any subsequent adjustments shall be treated as provided in clauses (b) and (c) of this Subsection 5.3). If the number of
shares of Common Stock issuable upon the exercise, conversion and/or exchange of any Option or Convertible Security, or the consideration
payable to the Corporation upon such exercise, conversion and/or exchange, cannot be calculated at all at the time such Option or Convertible
Security is issued or amended, any adjustment to the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion
Price, or the Series C-1 Conversion Price, as the case may be, that would result under the terms of this Subsection 5.3 at the time of such
issuance or amendment shall instead be effected at the time such number of shares and/or amount of consideration is first calculable (even if
subject to subsequent adjustments), assuming for purposes of calculating such adjustment to the Series A Conversion Price, the Series B
Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be, that such issuance or amendment
took place at the time such calculation can first be made.
5.4 Adjustment of Series A Conversion Price, Series B Conversion Price, Series C Conversion Price, or Series C-1
Conversion Price Upon Issuance of Additional Shares of Common Stock. In the event the Corporation shall at any time after the Amendment
Date issue Additional Shares of Common Stock (including Additional Shares of Common Stock deemed to be issued pursuant to Subsection
5.3), without consideration or for a consideration per share less than the Series A Conversion Price, the Series B Conversion Price, the Series
C Conversion Price, or the Series C-1 Conversion Price, as the case may be, in effect immediately prior to such issue, then the Series A
Conversion Price, the Series B Conversion Price, the Series C Conversion Price, or the Series C-1 Conversion Price, as the case may be, shall
be reduced, concurrently with such issue, to a price (calculated to the nearest one-hundredth of a cent) determined in accordance with the
following formula:
CP 2 = CP 1 * ((A + B) ÷ (A + C)).
For purposes of the foregoing formula, the following definitions shall apply:
(a) “CP 2” shall mean the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price,
and/or the Series C-1 Conversion Price, as the case may be, in effect immediately after such issue of Additional Shares of Common Stock
(b) “CP 1” shall mean the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price,
and/or the Series C-1 Conversion Price, as the case may be, in effect immediately prior to such issue of Additional Shares of Common Stock;
(c) “A” shall mean the number of shares of Common Stock outstanding immediately prior to such issue of Additional
Shares of Common Stock (treating for this purpose as outstanding all shares of Common Stock issuable upon exercise of Options outstanding
immediately prior to such issue or upon conversion or exchange of Convertible Securities (including the Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock and the Series C-1 Preferred Stock) outstanding (assuming exercise of any outstanding Options
therefor) immediately prior to such issue);
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(d) “B” shall mean the number of shares of Common Stock that would have been issued if such Additional Shares of
Common Stock had been issued at a price per share equal to CP 1 (determined by dividing the aggregate consideration received by the
Corporation in respect of such issue by CP 1); and
(e) “C” shall mean the number of such Additional Shares of Common Stock issued in such transaction.
5.5 Determination of Consideration. For purposes of this Section 5, the consideration received by the Corporation for the
issue of any Additional Shares of Common Stock shall be computed as follows:
(a) Cash and Property: Such consideration shall:
(i) insofar as it consists of cash, be computed at the aggregate amount of cash received by the Corporation,
excluding amounts paid or payable for accrued interest;
(ii) insofar as it consists of property other than cash, be computed at the fair market value thereof at the time of
such issue, as determined in good faith by the Board of Directors of the Corporation; and
(iii) in the event Additional Shares of Common Stock are issued together with other shares or securities or other
assets of the Corporation for consideration which covers both, be the proportion of such consideration so received, computed as provided in
clauses (i) and (ii) above, as determined in good faith by the Board of Directors of the Corporation.
(b) Options and Convertible Securities. The consideration per share received by the Corporation for Additional Shares
of Common Stock deemed to have been issued pursuant to Subsection 5.3, relating to Options and Convertible Securities, shall be determined
by dividing
(i) the total amount, if any, received or receivable by the Corporation as consideration for the issue of such
Options or Convertible Securities, plus the minimum aggregate amount of additional consideration (as set forth in the instruments relating
thereto, without regard to any provision contained therein for a subsequent adjustment of such consideration) payable to the Corporation upon
the exercise of such Options or the conversion or exchange of such Convertible Securities, or in the case of Options for Convertible
Securities, the exercise of such Options for Convertible Securities and the conversion or exchange of such Convertible Securities, by
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(ii) the maximum number of shares of Common Stock (as set forth in the instruments relating thereto, without
regard to any provision contained therein for a subsequent adjustment of such number) issuable upon the exercise of such Options or the
conversion or exchange of such Convertible Securities, or in the case of Options for Convertible Securities, the exercise of such Options for
Convertible Securities and the conversion or exchange of such Convertible Securities.
5.6 Multiple Closing Dates. In the event the Corporation shall issue on more than one date Additional Shares of Common Stock
that are a part of one transaction or a series of related transactions and that would result in an adjustment to the Series A Conversion Price, the
Series B Conversion Price, the Series C Conversion Price or the Series C-1 Conversion Price, as the case may be, pursuant to the terms of
Subsection 5.4, and such issuance dates occur within a period of no more than 90 days from the first such issuance to the final such issuance,
then, upon the final such issuance, the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the Series
C-1 Conversion Price, as the case may be, shall be readjusted to give effect to all such issuances as if they occurred on the date of the first
such issuance (and without giving effect to any additional adjustments as a result of any such subsequent issuances within such period).
5.7 Adjustment for Stock Splits and Combinations. If the Corporation shall at any time or from time to time after the Amendment
Date effect a subdivision of the outstanding Common Stock, the Series A Conversion Price, the Series B Conversion Price, the Series C
Conversion Price or the Series C-1 Conversion Price, as the case may be, in effect immediately before that subdivision shall be proportionately
decreased so that the number of shares of Common Stock issuable on conversion of each share of such series shall be increased in proportion
to such increase in the aggregate number of shares of Common Stock outstanding. If the Corporation shall at any time or from time to time
after the Amendment Date combine the outstanding shares of Common Stock, the Series A Conversion Price, the Series B Conversion Price,
the Series C Conversion Price or the Series C-1 Conversion Price, as the case may be, in effect immediately before the combination shall be
proportionately increased so that the number of shares of Common Stock issuable on conversion of each share of such series shall be
decreased in proportion to such decrease in the aggregate number of shares of Common Stock outstanding. Any adjustment under this
subsection shall become effective at the close of business on the date the subdivision or combination becomes effective.
5.8 Adjustment for Certain Dividends and Distributions. In the event the Corporation at any time or from time to time after the
Amendment Date shall make or issue, or fix a record date for the determination of holders of Common Stock entitled to receive, a dividend or
other distribution payable on the Common Stock in additional shares of Common Stock, then and in each such event the Series A Conversion
Price, the Series B Conversion Price, the Series C Conversion Price or the Series C-1 Conversion Price, as the case may be, in effect
immediately before such event shall be decreased as of the time of such issuance or, in the event such a record date shall have been fixed, as of
the close of business on such record date, by multiplying the Series A Conversion Price, the Series B Conversion Price, the Series C
Conversion Price or the Series C-1 Conversion Price, as the case may be, then in effect by a fraction:
(1) the numerator of which shall be the total number of shares of Common Stock issued and outstanding immediately
prior to the time of such issuance or the close of business on such record date, and
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(2) the denominator of which shall be the total number of shares of Common Stock issued and outstanding
immediately prior to the time of such issuance or the close of business on such record date plus the number of shares of Common Stock
issuable in payment of such dividend or distribution.
Notwithstanding the foregoing, (a) if such record date shall have been fixed and such dividend is not fully paid or if such distribution is not
fully made on the date fixed therefor, the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the
Series C-1 Conversion Price, as the case may be, shall be recomputed accordingly as of the close of business on such record date and
thereafter the Series A Conversion Price, the Series B Conversion Price, the Series C Conversion Price or the Series C-1 Conversion Price, as
the case may be, shall be adjusted pursuant to this subsection as of the time of actual payment of such dividends or distributions; and (b) that
no such adjustment shall be made if the holders of Preferred Stock simultaneously receive a dividend or other distribution of shares of
Common Stock in a number equal to the number of shares of Common Stock as they would have received if all outstanding shares of
Preferred Stock had been converted into Common Stock on the date of such event.
5.9 Adjustments for Other Dividends and Distributions. In the event the Corporation at any time or from time to time after
the Amendment Date shall make or issue, or fix a record date for the determination of holders of Common Stock entitled to receive, a dividend
or other distribution payable in securities of the Corporation (other than a distribution of shares of Common Stock in respect of outstanding
shares of Common Stock) or in other property and the provisions of Section 1 do not apply to such dividend or distribution, then and in each
such event the holders of Preferred Stock shall receive, simultaneously with the distribution to the holders of Common Stock, a dividend or
other distribution of such securities or other property in an amount equal to the amount of such securities or other property as they would have
received if all outstanding shares of Preferred Stock had been converted into Common Stock on the date of such event.
5.10 Adjustment for Merger or Reorganization, etc. Subject to the provisions of Subsection 2.4, if there shall occur any
reorganization, recapitalization, reclassification, consolidation or merger involving the Corporation in which the Common Stock (but not the
Preferred Stock) is converted into or exchanged for securities, cash or other property (other than a transaction covered by Subsections 5.7, 5.8
or 5.9), then, following any such reorganization, recapitalization, reclassification, consolidation or merger, each share of Preferred Stock shall
thereafter be convertible in lieu of the Common Stock into which it was convertible prior to such event into the kind and amount of securities,
cash or other property which a holder of the number of shares of Common Stock of the Corporation issuable upon conversion of one share of
such Preferred Stock immediately prior to such reorganization, recapitalization, reclassification, consolidation or merger would have been
entitled to receive pursuant to such transaction; and, in such case, appropriate adjustment (as determined in good faith by the Board of
Directors of the Corporation) shall be made in the application of the provisions in this Section 5
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with respect to the rights and interests thereafter of the holders of the Preferred Stock, to the end that the provisions set forth in this Section 5
(including provisions with respect to changes in and other adjustments of the Series A Conversion Price, the Series B Conversion Price, the
Series C Conversion Price or the Series C-1 Conversion Price, as the case may be) shall thereafter be applicable, as nearly as reasonably may
be, in relation to any securities or other property thereafter deliverable upon the conversion of such Preferred Stock.
5.11 Certificate as to Adjustments. Upon the occurrence of each adjustment or readjustment of the Series A Conversion
Price, the Series B Conversion Price, the Series C Conversion Price or the Series C-1 Conversion Price, as the case may be, pursuant to this
Section 5, the Corporation at its expense shall, as promptly as reasonably practicable but in any event not later than 15 days thereafter, compute
such adjustment or readjustment in accordance with the terms hereof and furnish to each holder of such Preferred Stock a certificate setting
forth such adjustment or readjustment (including the kind and amount of securities, cash or other property into which such Preferred Stock is
convertible) and showing in detail the facts upon which such adjustment or readjustment is based. The Corporation shall, as promptly as
reasonably practicable after the written request at any time of any holder of such Preferred Stock (but in any event not later than 30 days
thereafter), furnish or cause to be furnished to such holder a certificate setting forth (i) the Series A Conversion Price, the Series B Conversion
Price, the Series C Conversion Price or the Series C-1 Conversion Price, as the case may be, then in effect, and (ii) the number of shares of
Common Stock and the amount, if any, of other securities, cash or property which then would be received upon the conversion of such
Preferred Stock.
5.12 Notice of Record Date. In the event:
(a) the Corporation shall take a record of the holders of its Common Stock (or other capital stock or securities at the
time issuable upon conversion of the Preferred Stock) for the purpose of entitling or enabling them to receive any dividend or other
distribution, or to receive any right to subscribe for or purchase any shares of capital stock of any class or any other securities, or to receive
any other security; or
(b) of any capital reorganization of the Corporation, any reclassification of the Common Stock of the Corporation, or
any Deemed Liquidation Event; or
(c) of the voluntary or involuntary dissolution, liquidation or winding-up of the Corporation,
(d) the Corporation shall offer for subscription pro rata to the holders of the Common Stock any additional shares of
stock of any class or other rights;
(e) there shall be any capital reorganization of the Corporation, or reclassification of the Common Stock, or
consolidation or merger of the Corporation with or into, or sale of all or substantially all its assets to, or Business Combination with or into
one or more other corporations or entities,
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then, and in each such case, the Corporation will send or cause to be sent to the holders of the Preferred Stock a notice specifying, as the case
may be, (i) the record date for such dividend, distribution or right, and the amount and character of such dividend, distribution or right, or
(ii) the effective date on which such reorganization, reclassification, consolidation, merger, transfer, dissolution, liquidation or winding-up is
proposed to take place, and the time, if any is to be fixed, as of which the holders of record of Common Stock (or such other capital stock or
securities at the time issuable upon the conversion of the Preferred Stock) shall be entitled to exchange their shares of Common Stock (or such
other capital stock or securities) for securities or other property deliverable upon such reorganization, reclassification, consolidation, merger,
transfer, dissolution, liquidation or winding-up, and the amount per share and character of such exchange applicable to the Preferred Stock and
the Common Stock. Such notice shall be sent at least 10 business days prior to the record date or effective date for the event specified in such
notice.
6. Mandatory Conversion.
6.1 Trigger Events. Upon either (a) the closing of the sale of shares of Common Stock in a firm-commitment underwritten public
offering pursuant to an effective registration statement under the Securities Act of 1933, as amended, resulting in at least $15,000,000 of gross
proceeds to the Corporation or (b) the date and time, or the occurrence of an event, specified by vote or written consent of the holders of a
majority of the then-outstanding shares of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Series C-1
Preferred Stock, taken as a single class (the time of such closing or the date and time specified or the time of the event specified in such vote or
written consent is referred to herein as the “Mandatory Conversion Time”), (i) all outstanding shares of Preferred Stock shall automatically
be converted into shares of Common Stock, at the then-effective conversion rate and (ii) such shares may not be reissued by the Corporation.
6.2 Procedural Requirements. All holders of record of shares of Preferred Stock shall be sent written notice of the Mandatory
Conversion Time and the place designated for mandatory conversion of all such shares of Preferred Stock pursuant to this Section 6. Such
notice need not be sent in advance of the occurrence of the Mandatory Conversion Time. Upon receipt of such notice, each holder of shares of
Preferred Stock shall surrender his, her or its certificate or certificates for all such shares (or, if such holder alleges that such certificate has
been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation
against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of such certificate) to the
Corporation at the place designated in such notice. If so required by the Corporation, certificates surrendered for conversion shall be endorsed
or accompanied by written instrument or instruments of transfer, in form satisfactory to the Corporation, duly executed by the registered
holder or by his, her or its attorney duly authorized in writing. All rights with respect to the Preferred Stock converted pursuant to Section 6.1,
including the rights, if any, to receive notices and vote (other than as a holder of Common Stock), will terminate at the Mandatory Conversion
Time (notwithstanding the failure of the holder or holders thereof to surrender the certificates at or prior to such time), except only the rights of
the holders thereof, upon surrender of their certificate or certificates (or lost certificate affidavit and agreement) therefor, to receive the items
provided for in the next sentence of this Subsection 6.2. As soon as practicable after the
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Mandatory Conversion Time and the surrender of the certificate or certificates (or lost certificate affidavit and agreement) for such Preferred
Stock, the Corporation shall issue and deliver to such holder, or to his, her or its nominees, a certificate or certificates for the number of full
shares of Common Stock issuable on such conversion in accordance with the provisions hereof, together with cash as provided in Subsection
4.2 in lieu of any fraction of a share of Common Stock otherwise issuable upon such conversion and the payment of any declared but unpaid
dividends on the shares of Preferred Stock converted. Such converted Preferred Stock shall be retired and cancelled and may not be reissued
as shares of such series, and the Corporation may thereafter take such appropriate action (without the need for stockholder action) as may be
necessary to reduce the authorized number of shares of Preferred Stock accordingly.
7. Waiver. Except as may otherwise be set forth herein, any of the rights, powers, preferences and other terms of the Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock set forth herein may be waived on behalf of all
holders of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock and Series C-1 Preferred Stock by the affirmative
written consent or vote of the holders of a majority of the shares of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred
Stock and Series C-1 Preferred Stock, as a single class (on an as-converted basis), then outstanding.
8. Notices. Any notice required or permitted by the provisions of this Article Fourth to be given to a holder of shares of Preferred Stock
shall be mailed, postage prepaid, to the post office address last shown on the records of the Corporation, or given by electronic communication
in compliance with the provisions of the General Corporation Law, and shall be deemed sent upon such mailing or electronic transmission.
FIFTH: Subject to any additional vote required by the Fourth Amended and Restated Certificate of Incorporation or Bylaws, in
furtherance and not in limitation of the powers conferred by statute, the Board of Directors is expressly authorized to make, repeal, alter,
amend and rescind any or all of the Bylaws of the Corporation.
SIXTH: Subject to Section 3.2 hereof and to any additional vote required by the Fourth Amended and Restated Certificate of
Incorporation, the number of directors of the Corporation shall be determined in the manner set forth in the Bylaws of the Corporation.
SEVENTH: Elections of directors need not be by written ballot unless the Bylaws of the Corporation shall so provide.
EIGHTH: Meetings of stockholders may be held within or without the State of Delaware, as the Bylaws of the Corporation may
provide. The books of the Corporation may be kept outside the State of Delaware at such place or places as may be designated from time to
time by the Board of Directors or in the Bylaws of the Corporation.
NINTH: To the fullest extent permitted by law, a director of the Corporation shall not be personally liable to the Corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director. If the General Corporation Law or any other law of the State of
Delaware is amended after approval by the stockholders of this Article Ninth to authorize corporate action further eliminating or limiting the
personal liability of directors, then the liability of a director of the Corporation shall be eliminated or limited to the fullest extent permitted by
the General Corporation Law as so amended.
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Any repeal or modification of the foregoing provisions of this Article Ninth by the stockholders of the Corporation shall not
adversely affect any right or protection of a director of the Corporation existing at the time of, or increase the liability of any director of the
Corporation with respect to any acts or omissions of such director occurring prior to, such repeal or modification.
TENTH: To the fullest extent permitted by applicable law, the Corporation is authorized to provide indemnification of (and
advancement of expenses to) directors, officers and agents of the Corporation (and any other persons to which General Corporation Law
permits the Corporation to provide indemnification) through Bylaw provisions, agreements with such agents or other persons, vote of
stockholders or disinterested directors or otherwise, in excess of the indemnification and advancement otherwise permitted by Section 145 of
the General Corporation Law.
Any amendment, repeal or modification of the foregoing provisions of this Article Tenth shall not adversely affect any right or
protection of any director, officer or other agent of the Corporation existing at the time of such amendment, repeal or modification.
*

*

*

3. That the foregoing amendment and restatement was approved by the holders of the requisite number of shares of this
corporation in accordance with Sections 211, 216 and 222 of the General Corporation Law.
4. That this Fourth Amended and Restated Certificate of Incorporation, which restates and integrates and further amends the
provisions of this corporation’s Certificate of Incorporation, has been duly adopted in accordance with Sections 242 and 245 of the General
Corporation Law.
IN WITNESS WHEREOF, this Fourth Amended and Restated Certificate of Incorporation has been executed by a duly
authorized officer of this corporation on June 11, 2013.
By: /s/ Robert Nowinski
Chief Executive Officer
Robert Nowinski
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EXHIBIT 3.2
SECOND AMENDED AND RESTATED BYLAWS
of
CONTRAFECT CORPORATION
(the “Corporation”)
ARTICLE I
Offices
Section 1. Registered Office. The address of the registered office of the Corporation in the State of Delaware is located in the County of
New Castle, 2711 Centreville Road, Suite 400, Wilmington, Delaware 19808, and its registered agent is Corporation Service Company.
Section 2. Other Offices. The Corporation may also have other offices at such places within or without the State of Delaware as the
Board of Directors of the Corporation (the “Board”) may from time to time determine.
ARTICLE II
Meetings of Stockholders
Section 1. Annual Meeting. The annual meeting of stockholders, for the purpose of electing the Board and for the transaction of any
other business relating to the affairs of the Corporation which may come before the meeting, shall be held annually on such date and at such
time as shall be designated by the Board or, in the absence of action by the Board, by the President of the Corporation (the “President”) or the
Chief Executive Officer of the Corporation (the “Chief Executive Officer”).
Section 2. Special Meetings. Special meetings of stockholders may be called at any time by the Board, the Chairman of the Board, the
President or the Chief Executive Officer or, in the absence or disability of the President or Chief Executive Officer, by a Vice President of the
Corporation. Upon the written request of not less than one-tenth (1/10) of the voting power of all shares entitled to vote at the meeting, the
President or Chief Executive Officer shall call a special stockholders’ meeting for the purposes specified in such request and cause notice
thereof to be given. If the President or Chief Executive Officer shall not, within fifteen days after the receipt of such request, so call such
meeting, such stockholders may call the same.
Section 3. Notice of Meeting. Written notice of the place, date and time of all meetings of the stockholders shall be given, not less than
ten (10) nor more than sixty (60) days before the date on which the meeting is to be held, to each stockholder entitled to vote at such meeting,
except as otherwise provided herein or required by the Delaware General Corporation Law (the “DGCL”) or the Corporation’s Certificate of
Incorporation, as amended from time to time (the “Certificate of Incorporation”). Any such notice shall be addressed to such stockholder at
his or her last known address as the same appears in the records of the Corporation. Any such notice may be given by a form of electronic
transmission consented to by the stockholder to whom the notice is given.

When a meeting is adjourned to another place, date or time, written notice need not be given of the adjourned meeting if the place, date
and time thereof are announced at the meeting at which the adjournment is taken; provided, however, that if the date of any adjourned meeting
is more than one-hundred twenty (120) days after the date fixed for the original meeting, written notice of the place, date, and time of the
adjourned meeting shall be given in conformity herewith. At any adjourned meeting, any business may be transacted which might have been
transacted at the original meeting.
Section 4. Place of Meetings. Each annual or special meeting of stockholders shall be held at such place within or without the State of
Delaware as the Board or, in the absence of action by the Board, the President or Chief Executive Officer may designate.
Section 5. Quorum. Unless the Certificate of Incorporation or the DGCL provide otherwise, holders of a majority of the voting power of
the outstanding shares of stock entitled to vote, present in person (including by remote communication) or represented by proxy, constitute a
quorum with respect to such matter. Where a separate vote by a class or classes or series is required, unless the Certificate of Incorporation or
the DGCL provides otherwise, holders of a majority of the voting power of the outstanding shares of such class or classes or series, present in
person (including by remote communication) or represented by proxy constitute a quorum with respect to such matter.
If a quorum shall fail to attend any meeting, the chairman of the meeting or the holders of a majority of the shares of stock entitled to vote
who are present, in person or by proxy, may adjourn the meeting to another place, date or time.
Section 6. Voting. Except as otherwise provided in the DGCL, the Certificate of Incorporation or these Bylaws, each outstanding share,
regardless of class, is entitled to one vote on each matter voted on at a stockholders’ meeting.
When a quorum is present at any duly held meeting of stockholders, except where otherwise provided by the DGCL, the Certificate of
Incorporation or these Bylaws, in all matters, including the election of Directors, the affirmative vote by holders of a majority of the voting
power of the shares present in person, by remote communication, if applicable, or represented by proxy at the meeting and entitled to vote
generally on the subject matter shall be the act of the stockholders.
Every stockholder entitled to vote may do so in person, by remote communication or by proxy.
Section 7. Organization. The Chairman of the Board or, in his or her absence, such person as the Board may have designated or, in his
or her absence, the President or Chief Executive Officer or, in his or her absence, such person as may be chosen by the holders of a majority
of the shares entitled to vote who are present, in person or by proxy, shall call to order any meeting of the stockholders and act as chairman of
the meeting. In the absence of the Secretary of the Corporation (the “Secretary”), the secretary of the meeting shall be such person as the
chairman of the meeting appoints. The chairman of any meeting of stockholders shall determine the order of business and the procedures at the
meeting, including such regulation of the manner of voting and the conduct of discussion as he or she deems to be appropriate.
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Section 8. Action Without Meeting. Any action required to be taken at any annual or special meeting of stockholders, or any action
which may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a
vote, if a consent or consents in writing, setting forth the action so taken, shall be (1) signed and dated by the holders of outstanding stock, or
by their duly authorized attorneys, having not less than the minimum number of votes that would be necessary to authorize or take such action
at a meeting at which all shares entitled to vote thereon were present and voted and (2) delivered to the Corporation to its registered office in
the State of Delaware (in which case delivery shall be by hand or by certified or registered mail, return receipt requested), its principal place of
business or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded
within sixty (60) days of the earliest date on which a consent delivered to the Corporation as required above was signed. Prompt notice of the
taking of the corporate action without a meeting by less than unanimous written consent shall be given to those stockholders who have not
consented in writing. Such consent shall be filed in the corporate minute book and shall have the same effect as a unanimous vote at a
stockholders’ meeting.
ARTICLE III
Directors
Section 1. General Powers. The business, property and affairs of the Corporation shall be managed by the Board, which may exercise all
the powers of the Corporation except such as are by the DGCL, the Certificate of Incorporation, these Bylaws or a written agreement among
the stockholders (a “Stockholders’ Agreement”) expressly conferred on or reserved to the stockholders.
Section 2. Number, Election, Tenure and Qualification. Except as otherwise specified in the Certificate of Incorporation or a
Stockholders’ Agreement, the number of Directors which shall constitute the whole Board shall be up to eleven (11) members, who shall be
determined by resolution of the Board or by the stockholders at the annual meeting or at any special meeting of stockholders. The Directors
shall be elected at the annual meeting or at any special meeting of the stockholders, except as provided in Section 5 of this Article, and each
Director elected shall hold office until his or her successor is elected and qualified, unless sooner displaced. Directors need not be
stockholders.
Section 3. Resignation of Directors. If no time is specified, the resignation of a Director shall be effective immediately upon its receipt by
the Corporation at its principal place of business or by the President, Chief Executive Officer or Secretary, or at such later time as may be
specified in the resignation. In the case of a resignation to take effect at a date later than the receipt thereof by the Corporation, appropriate
action to elect a successor to take office when the resignation becomes effective may be taken at any time after such receipt, but the new
Director may not take office until the resignation is effective.
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Section 4. Removal of Directors. Subject to any contrary provisions in the Certificate of Incorporation or a Stockholders’ Agreement, at
any special meeting of stockholders called for that purpose any Director may be removed from office with or without cause at any time,
regardless of the term for which he or she had been elected, by the affirmative vote of the holders of a majority of the voting power of all
shares then having the right to vote for the election of Directors.
Section 5. Vacancies. Subject to any contrary provisions in the Certificate of Incorporation or a Stockholders’ Agreement, in case of any
vacancy in the Board by reason of death, resignation, removal or failure of the stockholders to elect as many Directors as the number of
directorships fixed by them, or otherwise, the remaining Directors, though less than a quorum, by the concurring vote of a majority of such
remaining Directors may elect a successor to hold office until his or her successor has been elected.
Section 6. Regular and Special Meetings. Regular meetings of the Board may be held at such time and places within or without the State
of Delaware as the Board may determine.
Special meetings of the Board may be called by the President or Chief Executive Officer, and shall be called upon the written request of
any Director. Each special meeting shall be held at such time and place within or without the State of Delaware as shall be designated in the
notice thereof.
Section 7. Notice of Meetings. Regular meetings of the Board may be held without notice of the date, time, place or purpose of the
meeting. Notice of the date, time, place and purpose of each special meeting of the Board shall be given to each Director by whom it is not
waived by mailing written notice not less than five (5) days before the meeting or orally, by telegraph, telex, cable, telecopy or other electronic
transmission given not less than twenty-four (24) hours before the meeting. Unless otherwise indicated in the notice thereof, any and all
business may be transacted at any such special meeting.
Section 8. Quorum. A majority of the Directors then elected shall constitute a quorum for the transaction of business. If, and for as long
as, the Certificate of Incorporation provides the holders of the Corporation’s Preferred Stock with the right, exclusively and as a separate class,
to elect one Director (the “Preferred Stock Director”), then at all times when the Preferred Stock Director shall be serving as a Director of the
Corporation, a quorum for the transaction of business shall only exist if the Preferred Stock Director is included among the Directors present
at such meeting. Notwithstanding the foregoing, when a meeting of the Board is called but there is no quorum at such meeting because the
Preferred Stock Director is not present, then, in each such case, the Preferred Stock Director’s presence shall not be required for a quorum at
the meeting of the Board next succeeding the meeting at which the Preferred Stock Director was absent. The affirmative vote of a majority of
the Directors present at any meeting at which a quorum is present shall be the act of the Board, unless the act of a greater number is required
by the DGCL. In the absence of a quorum, a majority of the Directors present at any meeting may adjourn the meeting from time to time until a
quorum shall be present.
4

Section 9. Action Without Meeting. Any action required or permitted by the DGCL to be taken by the Board or any committee thereof
may be taken without a meeting if each Director or member of such committee consents thereto in writing or by electronic transmission. The
Secretary shall file such consent or consents with the minutes of the meetings of the Board.
Section 10. Participation in Meetings By Conference Telephone. Members of the Board, or any committee thereof, may participate in a
meeting of the Board or committee of the Board by means of conference telephone or similar communications equipment by means of which
all persons participating in the meeting can hear each other and such participation shall constitute presence in person at such meeting.
Section 11. Conduct of Business. At any meeting of the Board or any committee thereof, business shall be transacted in such order and
manner as the Board or such committee may from time to time determine.
Section 12. Compensation of Directors. Directors, as such, may receive, pursuant to a resolution of the Board, fixed fees and other
compensation for their services as Directors, including, without limitation, their services as members of committees of the Board.
Section 13. Committees of the Board. Subject to any contrary provisions in a Stockholders’ Agreement, the Board may from time to time
designate committees of the Board, with such lawfully delegable powers and duties as it thereby confers, to serve at the pleasure of the Board
and shall, for those committees and any others provided for herein, elect a Director or Directors to serve as the member or members,
designating, if it desires, other Directors as alternate members who may replace any absent or disqualified member at any meeting of the
committee. Except as otherwise provided by the DGCL, any such committee, to the extent provided in the resolution of the Board, shall have
and may exercise all the powers and authority of the Board in the management of the business and affairs of the Corporation, and may
authorize any seal of the Corporation to be affixed to all papers which may require it. Subject to any contrary provisions in a Stockholders’
Agreement, in the absence or disqualification of any member of any committee and any alternate member in his or her place, the member or
members of the committee present at the meeting and not disqualified from voting, whether or not he or she or they constitute a quorum, may
by unanimous vote appoint another member of the Board to act at the meeting in the place of the absent or disqualified member. Adequate
provision shall be made for notice to committee members of all meetings; a majority of the committee members shall constitute a quorum; and
all matters shall be determined by a majority vote of the members present.
ARTICLE IV
Officers. Agents and Attorneys
Section 1. Officers. The officers of the Corporation shall be a Chief Executive Officer and Secretary, both of whom shall be elected by
the Board, The Board may also elect or may authorize the appointment of such additional officers, including but not limited to a Chairman of
the Board, a President, a Treasurer, one or more Vice Presidents, Assistant Secretaries and Assistant Treasurers as in its judgment may be
necessary or advisable. Any two or more offices may be held by the same person. The election or appointment of an officer for
5

a given term shall not of itself create contract rights. Each officer elected or appointed by the Board shall hold office until his or her successor
is elected or appointed and qualified, or until he or she dies, resigns, is removed or becomes disqualified, unless a shorter term is specified in
the vote electing or appointing said officer.
Section 2. Powers and Duties of Officers. The officers of the Corporation shall have such powers and duties as provided by these
Bylaws and as the stockholders or the Board may from time to time confer and designate.
Section 3. Resignation of Officers. If no time is specified, the resignation of an officer shall be effective immediately upon its receipt by
the Corporation at its principal place of business, or at such later time as may be specified in the resignation. In the case of a resignation to take
effect at a date later than the receipt thereof by the Corporation, appropriate action to elect a successor to take office when the resignation
becomes effective may be taken at any time after such receipt, but the successor may not take office until the resignation is effective.
Section 4. Removal of Officers. Officers may be removed from office, with or without cause at any time, by the affirmative vote of the
Board, but without prejudice to their contract rights, if any.
Section 5. Vacancies. All vacancies among the officers from whatsoever cause may be filled by the Board.
Section 6. Agents and Attorneys. The Board may appoint such agents and attorneys with such powers and to perform such acts and
duties on behalf of the Corporation as the Board may determine.
ARTICLE V
Shares and Stockholders
Section 1. Certificates. Every stockholder shall be entitled to a certificate or certificates certifying the number and class of shares owned
by him in the Corporation. Each such certificate may be under seal, or facsimile seal, of the Corporation and shall be signed, which signature
may be by facsimile, in accordance with the DGCL.
Section 2. Transfers. Except as otherwise provided by law, the Certificate of Incorporation or in a Stockholders’ Agreement, shares shall
be transferable on the records of the Corporation by the holder of record thereof, or by his attorney thereunto duly authorized, upon the
surrender and cancellation of a certificate or certificates for a like number of shares of the same class with such proof of the authenticity of the
signature of such holder or of such attorney and such proof of the authority of such attorney as the Corporation or its transfer agent, transfer
clerk or registrar may reasonably require.
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Section 3. Holders of Record. The Corporation shall be entitled to treat the holder of record of any share or shares as the owner and
holder thereof in fact, and shall not be bound to recognize any equitable or other claim to or interest in such share or shares on the part of any
other person, whether or not it has actual or other notice thereof, except as and to the extent otherwise provided by the DGCL.
Section 4. Record Date. The Board by resolution may fix a date as the record date for the purpose of determining the stockholders
entitled to notice of and to vote at any meeting of stockholders or any adjournment thereof, or entitled to receive payment of any dividend or
other distribution, or for any other purpose, such date in any case to be not less than ten (10) nor more than sixty (60) days before the meeting
or action requiring a determination of stockholders. If no record date is so fixed, the date on which notice of a meeting is mailed shall be the
record date for the determination of stockholders entitled to notice of and to vote at such meeting and the date on which the resolution of the
Board declaring such dividend or other distribution is adopted shall be the record date for the determination of stockholders entitled to receive
payment of such dividend or other distribution. Stockholders actually of record at a record date shall be the only stockholders entitled to
receive notice of or to vote at the meeting, or receive the dividend or other distribution, or otherwise participate in respect of the event or
transaction, to which such date relates, except as otherwise provided by law. A determination of stockholders of record entitled to notice of or
to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board may fix a new record
date for the adjourned meeting.
Section 5. Lost Certificates. If a share certificate is lost or destroyed, another may be issued in its stead upon proof of such loss or
destruction, upon the giving of a bond of indemnity satisfactory to the Corporation, unless these requirements are dispensed with by the
Corporation, and upon compliance with such other conditions as the Corporation may reasonably require.
ARTICLE VI
Liability and Indemnification
Section 1. Liability. To the fullest extent permitted by law, no Director shall be personally liable to the Corporation or its stockholders for
monetary damages for breach of fiduciary duty as a Director. If the DGCL or any other law of the State of Delaware is amended after approval
by the stockholders of this Article to authorize corporate action further eliminating or limiting the personal liability of Directors, then the
liability of a Director shall be eliminated or limited to the fullest extent permitted by the DGCL or any such other law of the State of Delaware
as so amended. No amendment to or repeal of this Article shall adversely affect any right or protection of a Director existing at the time of, or
increase the liability of any Director with respect to any acts or omissions of such Director occurring prior to, such amendment or repeal.
Section 2. Indemnification. The Corporation shall, to the fullest extent permitted by Section 145 of the DGCL, indemnity and advance
expenses to (a) its Directors and officers and (b) any person who at the request of the Corporation is or was serving as a director, officer,
employee or agent of another corporation, partnership, joint venture, trust or other
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enterprise, from and against any and all of the expenses, liabilities or other matters referred to in or covered by said section as amended or
supplemented (or any successor); provided, however, that, except with respect to proceedings to enforce rights to indemnification, the
Corporation shall not indemnity any director, officer or such person in connection with a proceeding (or part thereof) initiated by such director,
officer or such person unless such proceeding (or part thereof) was authorized by the Board. The Corporation, by action of the Board, may
provide advance expenses to such persons only on such terms and conditions and to the extent determined by the Board in its sole and
absolute discretion. The indemnification provided for herein shall not be deemed exclusive of any other rights to which those indemnified may
be entitled under any bylaw, agreement, vote of stockholders or disinterested directors or otherwise, both as to action in their official capacity
and as to action in another capacity while holding such office, and shall continue as to a person who has ceased to be a director, officer,
employee or agent and shall inure to the benefit of the heirs, executors and administrators of such a person.
Section 3. Insurance. The Board may authorize, by a vote of the majority of the full Board, the Corporation to purchase and maintain
insurance on behalf of any person who is or was a Director, officer, employee or agent of the Corporation, or is or was serving at the request
of the Corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise against
any liability asserted against him or her and incurred by him or her in any such capacity, or arising out of his or her status as such, whether or
not the Corporation would have the power to indemnity him or her against such liability under the provisions of this Article.
ARTICLE VII
Transactions with Interested Parties
No contract or transaction between the Corporation and one or more of its Directors or officers, or between the Corporation and any
other corporation, partnership, association or other organization in which one or more of its Directors or officers are directors or officers, or
have a financial interest, shall be void or voidable solely for this reason, or solely because the Director or officer is present at or participates in
the meeting of the Board or committee thereof which authorizes the contract or transaction, or solely because the votes of such Director or
officer are counted for such purpose, if:
(a) The material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the
Board or the committee, and the Board or committee in good faith authorizes the contract or transaction by the affirmative votes of a
majority of the disinterested directors, even though the disinterested directors be less than a quorum; or
(b) The material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the
stockholders entitled to vote thereon, and the contract or transaction is specifically approved in good faith by vote of the stockholders; or
(c) The contract or transaction is fair as to the Corporation as of the time it is authorized, approved or ratified, by the Board, a
committee thereof, or the stockholders.
8

Common or interested Directors may be counted in determining the presence of a quorum at a meeting of the Board or of a committee
which authorizes the contract or transaction.
ARTICLE VIII
Miscellaneous
Section 1. Fiscal Year. Except as otherwise determined by the Board from time to time, the fiscal year of the Corporation shall begin on
January first and shall end on the last day of December in each year.
Section 2. Waiver of Notice. Whenever any notice of time, place, purpose or any other matter, including any special notice or form of
notice, is required or permitted to be given to any person by the DGCL, the Certificate of Incorporation, these Bylaws or a resolution of
stockholders or Directors, a written waiver of notice signed by the person or persons entitled to such notice, whether before or after the time
stated therein, shall be equivalent to the giving of such notice. The Secretary shall cause any such waiver to be filed with or entered upon the
records of the Corporation or, in the case of a waiver of notice of a meeting, the records of the meeting. The attendance of any person at a
meeting without protesting, prior to or at the commencement of the meeting, the lack of proper notice shall be deemed to be a waiver by such
person of notice of such.
ARTICLE IX
Amendments
The Board is expressly empowered to adopt, amend or repeal the Bylaws of the Corporation. The stockholders shall also have power to
adopt, amend or repeal the Bylaws of the Corporation; provided, however, that, in addition to any vote of the holders of any class or series of
stock of the Corporation required by the DGCL, any Stockholders’ Agreement or by the Certificate of Incorporation, such action by
stockholders shall require the affirmative vote of the holders of at least a majority of the voting power of all of the then-outstanding shares of
capital stock of the Corporation entitled to vote generally in the election of Directors, voting together as a single class.
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EXHIBIT 10.1
The Rockefeller University
License Agreement
This Agreement (this “Agreement”) is between The Rockefeller University, a New York nonprofit corporation (“Rockefeller”), and
ContraFect Corporation, a Delaware corporation (“Company”). This Agreement will become effective on July 12, 2011 (the “Effective Date”).
BACKGROUND
Rockefeller owns certain intellectual property developed by Dr. Vincent Fischetti relating to lysins and their use for prevention and treatment
of human disease. Rockefeller also owns certain applications for United States letters patent relating to the intellectual property. Company
desires to obtain an exclusive license under the patent rights to exploit the intellectual property. Rockefeller has determined that the exploitation
of the intellectual property by Company is in the best interest of Rockefeller and is consistent with its educational and research missions and
goal.
In consideration of the mutual obligations contained in this Agreement, and intending to be legally bound, the parties agree as follows:
1.

LICENSE

1.1 License Grant. Rockefeller grants to Company, and Company accepts, subject to the terms and conditions of this Agreement, a
world-wide license (i) under Rockefeller Patent Rights to discover, develop, make, have made, use, import, lease, sell and offer for sale
Licensed Products and (ii) to use Rockefeller Technical Information and Rockefeller Materials to discover, develop, make, have made, use,
import, lease, sell and offer for sale Licensed Products (the “Licenses”). The Licenses are granted solely in the Field of Use during the Term
(as such terms may be defined in Sections 1.2 and 6.1), and include the right to sublicense under the conditions of Section 1.5. Rockefeller
grants no other rights or licenses.
The License is exclusive for Rockefeller Patent Rights and is non-exclusive for Rockefeller Technical Information and Rockefeller Materials,
subject to the conditions of Section 1.3.
1.2 Related Definitions. The term “Rockefeller Patent Rights” means all patent rights represented by or issuing from: (a) the United
States patent applications listed in Exhibit A; (b) any continuation, continuation-in-part, divisional and re-issue applications whose claims are
entitled to the benefit of the priority date of the applications in (a); and (c) any foreign counterparts and extensions of (a) or (b).
The term “Licensed Products” means Patent Products and/or Other Products.
The term “Patent Products” means any product, process or service that is discovered, developed, made, made for, used, imported,
leased, sold or offered for sale by Company or its Affiliates or sublicensees that in the absence of this Agreement, would infringe at least one
issued or pending claim of the Rockefeller Patent Rights.

The term “Other Products” means any product, process or service that is discovered, developed, made, made for, used, imported,
leased, sold or offered for sale by Company or its Affiliates or sublicensees that involves the use or incorporation of Rockefeller Technical
Information or Rockefeller Materials.
The term “Rockefeller Technical Information” means know-how, technical information and data developed at Rockefeller in the
laboratory of Dr. Fischetti prior to the Effective Date and provided to Company, including but not limited to information contained in the
patents and the patent applications listed in Exhibit A and any other technical information disclosed or referenced in Exhibit A.
The term “Rockefeller Materials” means any tangible material delivered to Company, including but not limited to those materials listed on
Exhibit A., and any progeny or derivatives thereof developed by Company, its Affiliates and sublicensees.
The term “Affiliate” means a legal entity that is controlling, controlled by or under common control with Company and that has executed
either this Agreement or a written Joinder Agreement agreeing to be bound by all of the terms and conditions of this Agreement. For purposes
of this Section 1.2, the word “control” means (x) the direct or indirect ownership of more than fifty percent (50%) of the outstanding voting
securities of a legal entity, (y) the right to receive fifty percent (50%) or more of the profits or earnings of a legal entity, or (z) the right to
determine the policy decisions of a legal entity.
The term “Field of Use” means prophylactic and therapeutic use of lysins in humans. Field of Use expressly excludes the use of lysins
directly or indirectly for vaccines, small molecule antibiotics, laboratory reagents, or diagnostic purposes.
1.3 Reservation of Rights by Rockefeller. Rockefeller reserves the right to use Rockefeller Patent Rights, Rockefeller Technical
Information and Rockefeller Materials for educational and academic research purposes only and Rockefeller retains the right to publish data
from such research or present such research at scientific forums. Rockefeller reserves the rights to license to other commercial entities the
Rockefeller Patent Rights, Rockefeller Technical Information and Rockefeller Materials outside the Field of Use. Rockefeller also reserves the
right to permit other non-commercial academic entities (“Third Party Recipients”) to use Rockefeller Technical Information and Rockefeller
Materials for educational and academic research purposes. Any such transfer of Rockefeller Materials to Third Party Recipients will be
performed by Company in a timely manner following written request and require the Third Party Recipient to sign the material transfer
agreement found in Exhibit B. Rockefeller retains the right to transfer Rockefeller Materials under an appropriate agreement to third parties for
commercial evaluation in an area outside of Field of Use.
1.4 U.S. Government Rights. The parties acknowledge that the United States government retains rights in intellectual property funded
under any grant or similar contract with a Federal agency. The Licenses are expressly subject to all applicable United States government rights,
including, but not limited to, any applicable requirement that products, which result from such intellectual property and are sold in the United
States, must be substantially manufactured in the United States.
2

1.5 Sublicense Conditions. The Company’s right to sublicense granted by Rockefeller under the License is subject to each of the
following conditions:
(a) In each sublicense agreement, Company will prohibit the sublicensee from further sublicensing and require the sublicensee to
comply with the terms and conditions of this Agreement.
(b) Within thirty (30) days after Company enters into a sublicense agreement, Company will deliver to Rockefeller a complete and
accurate copy of the entire sublicense agreement written in the English language. Rockefeller’s receipt of the sublicense agreement, however,
will constitute neither an approval of the sublicense nor a waiver of any right of Rockefeller or obligation of Company under this Agreement.
(c) Company’s execution of a sublicense agreement will not relieve Company of any of its obligations under this Agreement.
Company is primarily liable to Rockefeller for any act or omission of an Affiliate or sublicensee of Company that would be a breach of this
Agreement if performed or omitted by Company, and Company will be deemed to be in breach of this Agreement as a result of such act or
omission.
2.

DILIGENCE

2.1 Development Plan. Company will deliver to Rockefeller, within ninety (90) days after the Effective Date, a copy of an initial
development plan for the Rockefeller Patent Rights (the “Development Plan”). The purpose of the Development Plan is (a) to demonstrate
Company’s capability to bring the Rockefeller Patent Rights to commercialization, (b) to project the timeline for completing the necessary
tasks, and (c) to measure Company’s progress against the projections. Thereafter, Company will deliver to Rockefeller an annual updated
Development Plan no later than each anniversary of the Effective Date. The Development Plan will include, at a minimum, the information
listed in Exhibit B.
2.2 Company’s Efforts. Company will use commercially reasonable efforts to develop, commercialize, market and sell Licensed
Products in a manner consistent with the Development Plan. Repeated failure to achieve objectives in the Development Plan may be treated as
a material breach of this Agreement and a cause for termination in accordance with Section 6.2.
2.3 Diligence Resources. Until the first commercial Sale (as defined in Section 3.4 of the first Licensed Product, Company, Affiliates
and sublicensees will expend resources in the development and commercialization of the Licensed Products of amounts not less than the
diligence minimums specified in the table below in each 12-month period following the Effective Date. Such diligence expenses include, but
are not limited to, documented expenses for research and development, clinical trials, regulatory compliance, manufacturing design and
administrative costs (directly related to the Licensed Products). If Company’s total expenditures for development and commercialization of
Licensed Products in any 12-month period do not meet or exceed the applicable diligence minimum, then Company will pay to Rockefeller the
amount of the shortfall. Company will make any payments of the shortfall to Rockefeller together with the next royalty report due to
Rockefeller under Section 4.1.
12 MONTH PERIOD:
DILIGENCE MINIMUMS:

Year 1
$750,000
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Year 2
$1,000,000

Year 3 and thereafter
$1,000,000

2.4 Third Party Offer. In the event that Rockefeller is given a written offer by an entity to license Rockefeller Patent Rights to develop
and commercialize a Licensed Product that is not under active commercial development by Company, Company will, within one hundred
eighty (180) days, either (i) offer a sublicense to such entity on reasonable commercial terms, (ii) present a credible development plan to
Rockefeller to pursue development of such Licensed Product and begin to execute that plan, or (iii) return the rights to develop such Licensed
Product to Rockefeller.
3.

FEES AND ROYALTIES

3.1 License Initiation Fee. In partial consideration of the Licenses, Company will pay to Rockefeller on the Effective Date a nonrefundable, non-creditable license initiation fee of $100,000.
3.2 Equity Issuance. In partial consideration for the License, Company will issue to Rockefeller, on the close of Series C funding,
30,303 shares of Preferred Stock of the Company. The issuance of equity to Rockefeller will be pursuant to a Stock Purchase Agreement
and related Series C agreements between Company and Rockefeller, substantially similar to the forms attached as Exhibit D (collectively, the
“Equity Documents”).
3.3 License Maintenance Fees. In partial consideration of the Licenses, Company will pay to Rockefeller, on each anniversary of the
Effective Date, the applicable license maintenance fee listed in the table below. Each annual license maintenance fee is nonrefundable; however,
the license maintenance fee shall be credited to milestones and royalties subsequently due on Net Sales earned during the following four
Quarters, if any. License maintenance fees paid in excess of milestones and royalties due in such four Quarters shall not be creditable to
amounts due for future Quarters.
The term “Quarter” means each three-month period beginning on January 1, April 1, July 1 and October 1.
ANNIVERSARY:
LICENSE MAINTENANCE FEE:

2nd – 4th
$50,000

5th – 7th
$70,000

8th and thereafter
$100,000

3.4 Milestone Payments. In partial consideration of the Licenses, Company will pay to Rockefeller the applicable milestone payment
listed in the table below after achievement of each milestone event for each Licensed Product.
MILESTONE

PAYMENT

Approval of IND for a Licensed Product
Completion of Phase I clinical trial for a Licensed Product
Completion of Phase II clinical trial for a Licensed Product
Submission of NDA for a Licensed Product
NDA approval for a Licensed Product

$ 250,000
$ 250,000
$ 500,000
$1,500,000
$2,500,000

3.5 Earned Royalties. In partial consideration of the Licenses, Company will pay to Rockefeller a 5% royalty on Net Sales of all
PATENT PRODUCTS and 2.5% of Net Sales on OTHER PRODUCTS during the Quarter.
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The term “Net Sales” means the total amount invoiced, or fair market value attributable to, for each Sale, less Qualifying Costs directly
attributable to a Sale and actually identified on the invoice and borne by Company, or its Affiliates or sublicensees. For purposes of
determining Net Sales, the words “fair market value” mean the cash consideration that Company, or its Affiliates or sublicensees would realize
from an unrelated buyer in an arms length sale of an identical item sold in the same quantity and at the time and place of the transaction.
The term “Sale” means any bona fide transaction with an unaffiliated third party for which consideration is received for the sale, use,
lease, transfer or other disposition of a Licensed Product, and a Sale is deemed completed at the time that Company, or its Affiliate or
sublicensee receives payment for a Licensed Product.
The term “Qualifying Costs” means: (a) customary discounts in the trade for quantity purchased, prompt payment or wholesalers and
distributors; (b) credits or refunds for claims or returns that do not exceed the original invoice amount; and (c) prepaid outbound transportation
expenses and transportation insurance premiums. In no case will the Qualifying Costs exceed ten percent (10%) of the gross proceeds,
attributable to Sales.
3.6 Stacking Protection. If (a) Company becomes obligated to pay royalties to third parties for technology necessary to develop or
manufacture a Licensed Product and (b) the aggregate royalty rate owed by Company to all parties (including Rockefeller) to develop and
manufacture a Licensed Product exceeds twelve percent (12%), then the royalty rate applicable to Rockefeller under Section 3.4 for such
Licensed Product will be reduced. Company shall use its best commercial efforts to reduce all third party royalty rates, so as to reduce the
maximum aggregate royalty rate to twelve percent (12%). In no event, however, will the royalty rate applicable to Rockefeller under
Section 3.4 for a Licensed Product be reduced to less than two and one half percent (2.5%) on Patent Products and one and one quarter
percent (1.25%) on Other Products. A reduction of the royalty rate in Section 3.4 for one Licensed Product will not affect the royalty rate for
another Licensed Product. Furthermore, no royalty reduction for a Licensed Product will apply unless all third party licensors for the Licensed
Product agree to royalty reductions.
3.7 Sublicense Fees. In partial consideration of the Licenses, Company will pay to Rockefeller a sublicense fee according to the
following table of all payments and the fair market value of all other consideration of any kind received by Company from sublicensees during
the Quarter (“Sublicense Consideration”).
TIME PERIOD

PERCENTAGE

Prior to approval of IND
Following approval of IND, but prior to completion of a phase II
clinical trial
Following completion of a phase II clinical trial

30%
20%
15%

Sublicense Consideration will not include: (a) royalties paid to Company by a sublicensee based upon Sales or Net Sales by the sublicensee;
(b) equity investments in Company by a sublicensee up to the amount of the fair market value of equity purchased on the trading day prior to
the public announcement of the investment; (c) loan proceeds paid to Company by a sublicensee in an arms length, full recourse debt
financing; and (d) funding for future research paid to Company by a sublicensee in a bona fide transaction. If Company grants a sublicense
that includes, in addition to the Rockefeller Patent Rights, Rockefeller Materials and Rockefeller Technical Information other
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intellectual property licensed from third parties or owned by Company, the percentage of the Sublicense Consideration due to Rockefeller will
be based on the value reasonably attributable to the Rockefeller Patent Rights, Rockefeller Materials and Rockefeller Technical Information
relative to the value of the other intellectual property included in such sublicense. In no event, however, will the percentage of the Sublicense
Consideration be lower than ten percent (10%).
4.

REPORTS AND PAYMENTS

4.1 Royalty Reports. Within sixty (60) days after the end of each Quarter following first commercial Sale of a Licensed Product,
Company will deliver to Rockefeller a report, certified by the chief financial officer of Company, detailing the calculation of all royalties and
fees due to Rockefeller for such Quarter. The report will include, at a minimum: (a) the number of Licensed Products involved in Sales, listed
by product, by country; (b) gross consideration invoiced, billed or received for Sales in the Quarter; (c) Qualifying Costs, listed by category of
cost; (d) Net Sales, listed by product, by country; (e) sublicense fees and other consideration received by Company from sublicensees, listed
by product, by country; (f) royalties and fees owed to Rockefeller, listed by category, by product, by country; and (g) any applicable credits
resulting from minimum royalty payments.
4.2 Payments. All amounts due and paid by Company to Rockefeller under this Agreement shall be non-refundable. Company will pay
all royalties and fees due to Rockefeller under Sections 3.3, 3.4, 3.5, and 3.6 within sixty (60) days after the end of the Quarter in which the
royalties or fees accrue. All applicable taxes and other charges such as duties, customs, tariffs, imposts, and government imposed surcharges
shall be borne by Company and will not be deducted from payments due Rockefeller.
4.3 Records. Company will maintain, and will cause its Affiliates and sublicensees to maintain, complete and accurate books and records
to verify Sales, Net Sales, and all of the royalties, fees, and other payments payable under this Agreement. The records for each Quarter will
be maintained for at least five (5) years after submission of the applicable report required under Section 4.1.
4.4 Audit Rights. Upon reasonable prior written notice to Company, Company and its Affiliates and sublicensees will provide
Rockefeller and its accountants with access to all of the books and records required by Section 4.3 to conduct a review or audit of Sales, Net
Sales, and all of the royalties, fees, and other payments payable under this Agreement. Access will be made available: (a) during normal
business hours; (b) in a manner reasonably designed to facilitate Rockefeller’s review or audit without unreasonable disruption to Company’s
business; and (c) no more than once each calendar year during the Term and for a period of five (5) years thereafter. Company will promptly
pay to Rockefeller the amount of any underpayment determined by the review or audit plus accrued interest. If the review or audit determines
that Company has underpaid any royalty payment by five percent (5%) or more, then Company will also promptly pay the costs and expenses
of Rockefeller and its accountants in connection with the review or audit. In addition, once annual Sales of Licensed Products exceed Five
Million Dollars ($5,000,000), Company will conduct, at least once every two (2) years at its own expense, an independent audit of Sales, Net
Sales, and all of the royalties, fees, and other payments payable under this Agreement. Promptly after completion of the audit, Company will
provide to Rockefeller a copy of the report of the independent auditors.
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4.5 Currency. All dollar amounts referred to in this Agreement are expressed in United States dollars. All payments will be made in
United States dollars. If Company receives payment from a third party in a currency other than United States dollars for which a royalty or fee
is owed under this Agreement, then (a) the payment will be converted into United States dollars at the conversion rate for the foreign currency
as published in the eastern edition of the Wall Street Journal as of the last business day of the Quarter in which the payment was received by
Company, and (b) the conversion computation will be documented by Company in the applicable report delivered to Rockefeller under
Section 4.1.
4.6 Place of Payment. All payments by Company are payable to “The Rockefeller University” and will be made to the following
addresses:
By
Check:

By Electronic Transfer:

JP Morgan Chase Bank
1166 Avenue of the Americas, 16th Floor
New York, NY 10036
Swift code: CHASUS33
Account #134-756355
Routing #: 021000021
Account Name: The Rockefeller University
Reference: Technology Transfer/212-327-7116

The Rockefeller University
Office of Technology Transfer
502 Founders Hall
1230 York Avenue
New York, NY 10065

4.7 Interest. All amounts that are not paid by Company when due will accrue interest from the date due until paid at a rate equal to one
percent (1%) per month (or the maximum allowed by law, if less).
5.

CONFIDENTIALITY AND USE OF ROCKEFELLER’S NAME

5.1 Rockefeller’s Confidential Information. The term “Confidential Information” includes all technical information, inventions,
developments, discoveries, software, know-how, methods, techniques, formulae, data, processes, and other proprietary ideas, whether or not
patentable, that Rockefeller identifies as confidential or proprietary at the time it is delivered or communicated to Company or its Affiliates or
sublicensees.
5.2 Company’s Obligation. Company and its Affiliates and sublicensees will maintain in confidence and not disclose to any third party
any Confidential Information. Company will use the Confidential Information only for the purposes of this Agreement. Company will ensure
that Company’s employees and its Affiliates and sublicensees have access to Confidential Information only on a need to know basis and are
obligated in writing to abide by Company’s obligations under this Agreement. The obligations under this Section 5.2 will not apply to:
(a) information that is known to Company or independently developed by Company prior to the time of disclosure, in each case, to the extent
evidenced by written records promptly disclosed to Rockefeller upon receipt of the Confidential Information; (b) information that is disclosed
to Company by a third party that has the right to make such disclosure; (c) information that becomes patented, published or otherwise part of
the public domain as a result of acts by Rockefeller or a third party obtaining such information as a matter of right; or (d) information that is
required to be disclosed by order of United States governmental authority or a court of competent jurisdiction, provided that Company must
use its best efforts to obtain confidential treatment of such information by such agency or court.
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5.3 Disclaimer. Rockefeller is not obligated to accept any confidential information from Company, except for the information required by
Sections 2.1, 4.1, 6.5 and 12.5. Rockefeller, acting through its Office of Technology Transfer and finance offices, will use its best efforts not
to disclose to any third party outside of Rockefeller any confidential information of Company contained in those reports, subject to exceptions
analogous to those contained in Section 5.2(a) – (d) above. Rockefeller bears no institutional responsibility for maintaining the confidentiality
of any other information of Company. Company may elect to enter into confidentiality agreements with individual investigators at Rockefeller
that comply with Rockefeller’s internal policies.
5.4 Use of Rockefeller’s Name. Company and its Affiliates, sublicensees, employees, and agents may not use the name, logo, seal,
trademark, or service mark (including any adaptation of them) of Rockefeller or any Rockefeller school, organization, employee, student or
representative, without the prior written consent of Rockefeller which consent shall not be unreasonable withheld or delayed. Company
reserves the right to identify Rockefeller as required by the government, prescribed by law, underwriting for the sale of securities,
identification of consultant and origin of Licensed Products in Company literature.
6.

TERM AND TERMINATION

6.1 Term. This Agreement will commence on Effective Date and terminate upon the later of: (a) the expiration or abandonment of the last
patent to expire or become abandoned of the Rockefeller Patent Rights; or (b) if no patent ever issues from the Rockefeller Patent Rights, ten
(10) years after the first commercial sale of the first Licensed Product (as the case may be, the “Term”).
6.2 Early Termination by Rockefeller. Rockefeller may terminate this Agreement if: (a) Company is more than sixty (60) days late in
paying to Rockefeller any amounts owed under this Agreement and does not pay Rockefeller in full within ten (10) days following written
notice thereof; (b) Company or its Affiliates or sublicensees breaches this Agreement and does not cure the breach within forty five (45) days
after written notice of the breach; or (c) Company or its Affiliates or sublicensees challenges the validity or enforceability of the Rockefeller
Patent Rights, or assists or encourages third parties to do so.
6.3 Early Termination by Company. Company may terminate this Agreement at any time upon sixty (60) days written notice to
Rockefeller and will comply with Sections 6.4(b) through 6.4(d) prior to the date of termination.
6.4 Effect of Termination. Upon the termination of this Agreement for any reason: (a) the Licenses terminate; (b) Company and all its
Affiliates and sublicensees will cease all making, having made, using, importing, selling and offering for sale all Licensed Products, except to
extent permitted by Section 6.5; (c) Company will pay to Rockefeller all amounts owed to Rockefeller through the date of termination under
this Agreement (and subject to Section 6.5, thereafter, no additional monies shall be owed by Company); (d) Company will, at Rockefeller’s
request, return to Rockefeller all Rockefeller Materials and Confidential Information and provide to Rockefeller copies of all data generated by
Company during the Term that will facilitate the further development of the technology licensed under this Agreement; and (e) in the case of
termination under Section 6.2, all duties of Rockefeller and all rights (but not duties) of Company under this Agreement immediately terminate
without further action required by either Rockefeller or Company.
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6.5 Inventory and Sell Off. Upon the termination of this Agreement for any reason, Company will cause physical inventories to be taken
immediately of: (a) all completed Licensed Products on hand under the control of Company or its Affiliates or sublicensees; and (b) such
Licensed Products as are in the process of manufacture and any component parts on the date of termination of this Agreement. Company will
deliver promptly to Rockefeller a copy of the written inventory, certified by an officer of the Company. Rockefeller will have forty-five
(45) days after receipt of the report to challenge the report and request an audit under Section 4.4. Upon termination of this Agreement for any
reason, Company will promptly remove, efface or destroy all references to Rockefeller from any advertising or other materials used in the
promotion of the business of Company or its Affiliates or sublicensees in Company’s possession, and Company and its Affiliates and
sublicensees will not represent in any manner that it has rights in or to the Rockefeller Patent Rights or the Licensed Products.
Notwithstanding the foregoing; upon the termination of this Agreement, Company may sell off its inventory of Licensed Products existing on
the termination date for a period of six (6) months and pay Rockefeller royalties on Sales of such inventory within thirty (30) days following
the expiration of such six (6) month period.
6.6 Survival. Company’s obligation to pay all amounts owed to Rockefeller under this Agreement will survive the termination of this
Agreement for any reason. Articles 4, 5, 6, 9, 10, and 11, and Section 12.10 and 12.11 will survive the termination of this Agreement for any
reason in accordance with their respective terms.
7.

PATENT MAINTENANCE AND REIMBURSEMENT

7.1 Patent Maintenance. Rockefeller has controlled the preparation, prosecution and maintenance of the Rockefeller Patent Rights and the
selection of patent counsel. Company shall reimburse Rockefeller for all such costs incurred to date. From the Effective Date of this
Agreement, Company desires to manage the preparation, prosecution and maintenance of the Rockefeller Patent Rights with input from
Rockefeller. Company and Rockefeller will enter into a Client and Billing Agreement with patent counsel in the form attached as Exhibit E.
7.2 Patent Reimbursement. Within thirty (30) days after the Effective Date, Company shall initiate reimbursement to Rockefeller for all
historically accrued, un-reimbursed attorney’s fees, expenses, official fees and all other charges accumulated prior to the Effective Date
incident to the preparation, prosecution and maintenance of the Rockefeller Patent Rights.
8.

INFRINGEMENT

8.1 Notice. Company and Rockefeller will notify each other promptly of any infringement of the Rockefeller Patent Rights that may
come to their attention. Company and Rockefeller will consult each other in a timely manner concerning any appropriate response to the
infringement.
8.2 Prosecution. Company or Rockefeller may prosecute an action against a third party to protect the Rockefeller Patent Rights, including
an infringement action by mutual agreement. The expenses of such action, including attorney’s fees, expert fees and all other costs and
expenses of the litigation, including appeals and settlement processes including alternative dispute mechanisms, shall be borne by the party
instituting the action. The parties shall enter into a joint litigation and defense agreement on mutually agreeable terms. Each party shall execute
all necessary and proper documents and take all other appropriate actions to allow the other party to institute and prosecute
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the action. Any award paid by a third party as a result of such action (whether by way of settlement or otherwise) shall first be applied toward
reimbursement of attorney’s fees, expert fees and all other costs and expenses of the litigation, including appeals and settlement processes
including alternative dispute mechanisms; and the excess, if any, shall be allocated between the Parties according to the following ratio:
seventy (70%) percent to the initiating party, thirty (30%) percent to the joining party.
8.3 Cooperation. In any litigation under this Article 8, either party, at the request and expense of the other party, will cooperate to the
fullest extent reasonably possible. This Section 8.3 will not be construed to require either party to undertake any activities, including legal
discovery, at the request of any third party, except as may be required by lawful process of a court of competent jurisdiction.
9.

DISCLAIMER OF WARRANTIES; LIMITATION OF LIABILITIES

THE ROCKEFELLER PATENT RIGHTS, ROCKEFELLER MATERIALS, ROCKEFELLER TECHNICAL INFORMATION,
LICENSED PRODUCTS, AND ANY OTHER TECHNOLOGY LICENSED UNDER THIS AGREEMENT ARE PROVIDED ON AN
“AS IS” BASIS. TO THE KNOWLEDGE OF THE OFFICE OF TECHNOLOGY TRANSFER AT ROCKEFELLER, THERE ARE NO
OUTSTANDING CLAIMS ASSERTED BY OR AGAINST ROCKEFELLER ALLEGING INFRINGEMENT IN CONNECTION
WITH THE ROCKEFELLER PATENT RIGHTS, ROCKEFELLER MATERIALS AND ROCKEFELLER TECHNICAL
INFORMATION. ROCKEFELLER MAKES NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, INCLUDING
BUT NOT LIMITED TO ANY WARRANTY OF ACCURACY, COMPLETENESS, PERFORMANCE, MERCHANTABILITY,
FITNESS FOR A PARTICULAR PURPOSE, COMMERCIAL UTILITY, NON-INFRINGEMENT OR TITLE. ROCKEFELLER WILL
NOT BE LIABLE TO COMPANY, ITS SUCCESSORS OR ASSIGNS, OR ANY THIRD PARTY WITH RESPECT TO ANY CLAIM:
ARISING FROM COMPANY’S USE OF THE ROCKEFELLER PATENT RIGHTS, ROCKEFELLER MATERIALS, ROCKEFELLER
TECHNICAL INFORMATION, LICENSED PRODUCTS OR ANY OTHER TECHNOLOGY LICENSED UNDER THIS
AGREEMENT; ARISING FROM THE DEVELOPMENT, TESTING, MANUFACTURE, USE OR SALE OF LICENSED
PRODUCTS; OR FOR LOST PROFITS, BUSINESS INTERRUPTION, OR INDIRECT, SPECIAL OR CONSEQUENTIAL
DAMAGES OF ANY KIND.
10.

INDEMNIFICATION

10.1 Indemnification by Company. Company will defend, indemnify, and hold harmless Rockefeller, and its trustees, officers, faculty,
agents, employees and students (each, a “Rockefeller Indemnified Party”) from and against any and all liability, loss, damage, action, claim, or
expense suffered or incurred by the Indemnified Parties, including reasonable attorneys’ fees and expenses (collectively, “Liabilities”), arising
out of or resulting from: (a) the development, testing, use, manufacture, promotion, sale or other disposition of any Rockefeller Patent Rights,
Rockefeller Materials or Licensed Products by Company, its Affiliates, sublicensees, assignees or vendors or associated third parties; (b) any
material breach of this Agreement by Company or its Affiliates or sublicensees; and (c) the enforcement of this Article 10 by any Rockefeller
Indemnified Party. Liabilities include, but are not limited to: (x) any product liability or other claim of any kind related to use by a third party of
a Licensed Product that was manufactured, sold or otherwise disposed of by Company, its Affiliates, sublicensees, assignees or vendors or
third parties; (y) a claim by a third
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party that the Rockefeller Patent Rights, Rockefeller Materials or the design, composition, manufacture, use, sale or other disposition of any
Licensed Product infringes or violates any patent, copyright, trade secret, trademark or other intellectual property right of such third party; and
(z) clinical trials or studies conducted by or on behalf of Company, its Affiliates, sublicensees, assignees or vendors or associated third parties
relating to the Rockefeller Patent Rights, Rockefeller Materials or the Licensed Products, such as claims by or on behalf of a human subject of
any such trial or study.
10.2 Other Provisions. Company will not settle or compromise any claim or action giving rise to Liabilities in any manner that imposes
any restrictions on obligations on Rockefeller or grants any rights to the Rockefeller Patent Rights or the Licensed Products without
Rockefeller’s prior written consent. If Company fails or declines to assume the defense of any claim or action within thirty (30) days after
notice of the claim or action, then Rockefeller may assume the defense of such claim or action for the account and at the risk of Company, and
any Liabilities related to such claim or action will be conclusively deemed a liability of Company. The indemnification rights of the Rockefeller
Indemnified Parties under this Article 10 are in addition to all other rights that such indemnified party may have at law, in equity or otherwise.
11.

INSURANCE

11.1 Coverages. Company will procure and maintain insurance policies for the following coverages with respect to personal injury,
bodily injury and property damage arising out of Company’s performance under this Agreement: (a) during the Term, comprehensive general
liability, including broad form and contractual liability, in a minimum amount of $2,000,000 combined single limit per occurrence and in the
aggregate; (b) prior to the commencement of clinical trials involving Licensed Products, clinical trials coverage in a minimum amount of
$5,000,000 combined single limit per occurrence and in the aggregate; and (c) prior to the sale of the first Licensed Product, product liability
coverage, in a minimum amount of $10,000,000 combined single limit per occurrence and in the aggregate. Rockefeller may review
periodically the adequacy of the minimum amounts of insurance for each coverage required by this Section 11.1, and Rockefeller reserves the
right to reasonably require Company to adjust the limits accordingly. The required minimum amounts of insurance do not constitute a
limitation on Company’s liability or indemnification obligations to Rockefeller under this Agreement.
11.2 Other Requirements. The policies of insurance required by Section 11.1 will be issued by an insurance carrier with an A.M. Best
rating of “A” or better and will name Rockefeller as an additional insured with respect to Company’s performance under this Agreement.
Company will provide Rockefeller with insurance certificates evidencing the required coverage within thirty (30) days after the commencement
of each policy period and any renewal periods. Each certificate will provide that the insurance carrier will notify Rockefeller in writing at least
thirty (30) days prior to the cancellation or material change in coverage.
12.

ADDITIONAL PROVISIONS

12.1 Independent Contractors. The parties are independent contractors. Nothing contained in this Agreement is intended to create an
agency, partnership or joint venture between the parties. At no time will either party make commitments or incur any charges or expenses for
or on behalf of the other party.
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12.2 No Discrimination. Neither Rockefeller nor Company will discriminate against any employee or applicant for employment because
of race, color, sex, sexual or affectional preference, age, religion, national or ethnic origin, handicap, or veteran status.
12.3 Compliance with Laws. Company must comply with all prevailing laws, rules and regulations that apply to its activities or
obligations under this Agreement. For example, Company will comply with applicable United States export laws and regulations. The transfer
of certain technical data and commodities may require a license from the applicable agency of the United States government and/or written
assurances by Company that Company will not export data or commodities to certain foreign countries without prior approval of the agency.
Rockefeller does not represent that no license is required, or that, if required, the license will issue.
12.4 Modification, Waiver and Remedies. This Agreement may only be modified by a written amendment that is executed by an
authorized representative of each party. Any waiver must be express and in writing. No waiver by either party of a breach by the other party
will constitute a waiver of any different or succeeding breach. Unless otherwise specified, all remedies are cumulative.
12.5 Inventor Consulting. During the term of this Agreement, Company shall disclose to Rockefeller’s Office of Technology Transfer
(“OTT”) at least 30 days prior to execution any proposed and/or draft amended consulting agreements between the Company and the
inventor(s) of Licensed Products. Company represents that prior to the Effective Date of this Agreement, Company disclosed to OTT all
existing and/or draft consulting agreements between the Company and the inventor(s) of Licensed Products.
12.6 Assignment. Company may not assign this Agreement or any part of it, either directly or by merger or operation of law, without the
prior written consent of Rockefeller. Rockefeller will not unreasonably withhold or delay its consent, provided that: (a) at least thirty (30) days
before the proposed transaction, Company gives Rockefeller written notice and such background information as may be reasonably necessary
to enable Rockefeller to give an informed consent; (b) the assignee agrees in writing to be legally bound by this Agreement; and (c) the
assignee agrees to deliver to Rockefeller an updated Development Plan within forty-five (45) days after the closing of the proposed
transaction. Any permitted assignment will not relieve Company of responsibility for performance of any obligation of Company that has
accrued at the time of the assignment. Any prohibited assignment will be null and void.
12.7 Notices. Any notice or other required communication (each, a “Notice”) must be in writing, addressed to the party’s respective
Notice Address listed on the signature page, and delivered: (a) personally; (b) by certified mail, postage prepaid, return receipt requested;
(c) by recognized overnight courier service, charges prepaid; or (d) by facsimile. A Notice will be deemed received: if delivered personally, on
the date of delivery; if mailed, five (5) days after deposit in the United States mail; if sent via courier, one (1) business day after deposit with
the courier service; or if sent via facsimile, upon receipt of confirmation of transmission provided that a confirming copy of such Notice is sent
by certified mail, postage prepaid, return receipt requested.
12.8 Severability and Reformation. If any provision of this Agreement is held to be invalid or unenforceable by a court of competent
jurisdiction, then the remaining provisions of this Agreement will remain in full force and effect. Such invalid or unenforceable provision will
be automatically revised to be a valid or enforceable provision that comes as close as permitted by law to the parties’ original intent.
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12.9 Headings and Counterparts. The headings of the articles and sections included in this Agreement are inserted for convenience only
and are not intended to affect the meaning or interpretation of this Agreement. This Agreement may be executed in several counterparts, all of
which taken together will constitute the same instrument.
12.10 Governing Law. This Agreement will be governed in accordance with the laws of the State of New York, without giving effect to
the conflict of law provisions of any jurisdiction.
12.11 Dispute Resolution. If a dispute arises between the parties concerning any right or duty under this Agreement, then the parties will
confer, as soon as practicable, in an attempt to resolve the dispute. If the parties are unable to resolve the dispute amicably, then the parties will
submit to the exclusive jurisdiction of, and venue in, the state and Federal courts located in the State of New York with respect to all disputes
arising under this Agreement.
12.12 Integration. This Agreement, together with all attached Exhibits, contain the entire agreement between the parties with respect to
the Rockefeller Patent Rights and the License and supersede all other oral or written representations, statements, or agreements with respect to
such subject matter.
Each party has caused this Agreement to be executed by its duly authorized representative.
THE ROCKEFELLER UNIVERSITY

CONTRAFECT CORPORATION

By:

By:

/s/ Barry Kappel

Name:
Title:

Barry Kappel
Vice President
Business Development

/s/ John Tooze

Name: John Tooze
Title: Vice President
Scientific and Facilities Operations
Address:

Address:

The Rockefeller University
Office of Technology Transfer
1230 York Avenue, Box 138
New York, NY 10065

ContraFect Corporation
28 Wells Avenue
Third Floor
Yonkers, NY 10701

Required copy to:
The Rockefeller University
Office of General Counsel
1230 York Avenue, Box 81
New York, NY 10065
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EXHIBIT A
Rockefeller Patent Rights
RU File Number

Lysin Name

Patent/Publication

1025

Ply SS

61/477,836

Rockefeller Materials
1. DNA clones of PlySS1 and PlySS2
2. Small quantities of these respective lysin proteins (1-5 mg) if available
3. Polyclonal rabbit antiserum (1-5 ml) to each lysin when available
4. Bacterial strain for each lysin that is sensitive to the respective lysin
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EXHIBIT B
Material Transfer Agreement Form
MATERIAL TRANSFER AGREEMENT
ContraFect Corporation (“Provider”) agrees to provide
(“Recipient”) with certain research material requested by Recipient
for use by its scientist,
(“Scientist”), subject to the terms and conditions set forth in this Material Transfer Agreement (the
“Agreement”).
Background
1. This Agreement applies to the transfer of
proprietary to The Rockefeller University and licensed to Provider, and to any
progeny and unmodified derivatives thereof (the “Material”), for use in Scientist’s research relating to the study of
(the
“Research”).
2. The transfer of Material constitutes a non-exclusive license to use the Material solely for the non-commercial internal scientific research of
Recipient. The Material will be used in Scientist’s laboratory by Scientist and laboratory personnel under Scientist’s immediate and direct
control and shall not be transferred to any third party.
3. Prior to transfer of Material, Recipient will provide Provider a Research Plan (“Research Plan”) and agree not to conduct research outside of
the Research Plan.
4. The Material will not be used in research that is subject to consulting, licensing, sponsored research or similar obligations to another
commercial entity, unless written permission is first obtained from Provider.
Inventions
5. Legal title to the Material shall be unaffected by this Agreement or the transfer made hereunder. Inventorship on new inventions will be
determined according to US patent law. Any inventions or discoveries made in the course of the Study that incorporate Materials
(“Inventions”) made solely by Recipient employees or agents (“Recipient Sole Inventions”) shall belong to Recipient. Recipient shall promptly
disclose potentially patentable Inventions to Provider. At Provider’s request and expense, Recipient shall promptly prepare, file and/or
maintain patent applications or issued patents in the United States and foreign countries for any such Inventions. Any Inventions made in the
course of the Study jointly by Recipient employees or agents and by Provider’s employees or agents (“Joint Inventions”) shall be jointly
owned by Recipient and Provider. Provider shall have the rights to obtain patent protection in the United States and foreign countries for Joint
Inventions, at its expense, unless otherwise agreed upon by the parties.
License and Option
6. Recipient hereby grants to Provider a non-exclusive, royalty-free, worldwide license, to each Recipient Sole Invention. Recipient hereby
grants to Provider an option to obtain an exclusive worldwide license, to each Recipient Sole Invention and to Recipient’s interest in any Joint
Inventions, on commercially reasonable terms. The option shall extend for a period of nine (9) months following disclosure of the Invention to
Provider. License terms will be negotiated in good faith. In the event the parties fail to reach a mutually acceptable agreement within twelve
(12) months after commencing negotiations, Recipient shall be entitled to negotiate a license with a third party for such Invention.
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Publication
7. If Scientist and Recipient wish to publish results of the Research utilizing Materials, Scientist will furnish Provider with a copy of the
manuscript or abstract disclosing such results not less than sixty (60) days prior to publication to allow Provider an opportunity to protect
proprietary or intellectual property relating to the Material that might be contained in such disclosure. If Provider notifies Recipient during
sixty day period that Provider proposes to file, or to request Recipient to file, patent applications relating to Inventions contained in any such
publication or presentation, disclosure will be delayed whereby such delay shall not exceed an additional thirty (30) days. Scientist and
Recipient shall acknowledge Provider as the source of the Material in any publication of Research results.
Confidentiality
8. Provider will hold as confidential any disclosures made under Paragraphs 4 and 6.
Indemnification
9. Scientist and Recipient will bear all risk resulting from use, directly or indirectly, of the Material and shall indemnify and hold harmless
Provider and its affiliates, officers, directors, and employees against all liabilities and claims arising out of or in connection with the use of the
Material, excepting those arising from any defects in the Material caused by the negligence or willful misconduct of Provider.
No Warranty
10. The Material is experimental in nature and shall be used with prudence and appropriate caution, since not all of its characteristics are
known. THE MATERIAL IS PROVIDED WITHOUT WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE OR ANY OTHER WARRANTY, EXPRESS OR IMPLIED. Provider makes no representation or
warranty that the use of the Material will not infringe any patent or other proprietary right.
Termination
11. This Agreement will terminate upon completion of Research. Upon termination, Scientist shall return to Provider any unused samples of
the Material following written request from Provider.
Research Plan and Transfer to Third Parties
12. It is agreed that should the Recipient conduct research outside of the Research Plan, any Inventions resulting from such research in breach
of this Agreement would be assigned to the Provider.
13. A transfer of Material by Recipient to a third party shall be considered a breach of this Agreement. Recipient acknowledges and agrees that
irreparable injury and damage could result from the breach of its obligation hereunder with respect to transfer of Materials to third parties, and
that monetary damages might not be a sufficient remedy for any breach of this Agreement by Recipient and that the Provider shall be entitled
to injunctive relief as a remedy for any such breach.
Miscellaneous
14. The Material is provided to Recipient for use in animals or in vitro. The Material will not be used in humans, including for purposes of
diagnostic testing. Scientist and Recipient will use the Material in compliance with all laws, governmental regulations and guidelines, including
without limitation current NIH guidelines and any regulations or guidelines pertaining to research with recombinant DNA, which may be
applicable to the Material.
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15. This Agreement is not assignable. This Agreement is governed by the laws of the State of New York.
ContraFect Corporation

Recipient

By:
Name:
Title:
Date:

By:
Name:
Title:
Date:
Scientist:
Date:
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EXHIBIT C
Development Plan Report Requirements
•

Date of Development Plan Progress Report and time covered by such report.

•

Major research and commercialization activities completed by Company and/or third parties since the most recent Development Plan
Progress Report.

•

Significant research and development projects currently being performed by COMPANY and/or third parties at the time Development
Plan Progress Report is submitted, and projected date of completion.

•

Significant development activities to be undertaken by Company and/or third parties during the next calendar year.

•

Significant changes to the Development Plan and previous Development Plan Progress Reports submitted to Rockefeller, including the
reasons for the changes and future variables that may cause additional changes.

•

Dates of all reports made available to shareholders during the reporting period, including 10-K and 10-Q filings made to the United States
Securities and Exchange Commission.
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EXHIBIT D
Equity Documents
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EXHIBIT E
Client And Billing Agreement Form
The Rockefeller University (“Rockefeller”), a New York non-profit education corporation doing business at 1230 York Avenue, New York,
NY 10021; and ContraFect Corporation (“Company”), a corporation doing business at 28 Wells Avenue, 3rd Floor, Yonkers, NY 10701,
have entered into a License Agreement with respect to certain inventions which are the subject of the patent applications and patents listed in
Appendix A hereto, including any continuations, divisions, extensions thereof, and any foreign counterpart patents, applications, or
registrations (“Patent Rights”);
Rockefeller has retained the services of Klauber & Jackson (“Law Firm”), with offices at 411 Hackensack Avenue, Hackensack, NJ 07601 ,
to prepare, file and prosecute the pending patent applications constituting the Patent Rights and to maintain the patents that issue thereon;
Rockefeller, Company and Law Firm, intending to formalize their business relationships, agree as follows:
1.

Rockefeller is the owner of the Patent Rights

2.

Company is the licensee of Rockefeller’s interest in the Patent Rights.

3.

Rockefeller shall maintain its existing attorney-client relationship with Law Firm in furtherance of efforts to secure and maintain the
Patent Rights.

4.

Law Firm will interact directly with Company on all patent prosecution and patent maintenance matters related to the Patent Rights and
will copy Rockefeller on all correspondence related thereto. Company and Law Firm agree to use all reasonable efforts to notify
Rockefeller in writing at least thirty (30) days prior to the due date or deadline for any action which could adversely affect the pending
status of any patent application within the Patent Rights, the maintenance of any granted patent within the Patent Rights, Rockefeller’s
right to file any continuing application or foreign counterpart application based on the Patent Rights, or the breadth of any claim within
the Patent Rights. In any case, Company shall give Rockefeller written notice of any final decision regarding the action to be taken or not
to be taken on such matters prior to instructing Law Firm to implement the decision. Rockefeller reserves the right to countermand any
instruction given by Company to Law Firm.

5.

Law Firm’s legal services relating to the Patent Rights will be performed on behalf of Rockefeller. Law Firm shall invoice Company
directly for all work relating to the filing, prosecution and maintenance of the Patent Rights and shall provide copies of all invoices to
Rockefeller. Company is responsible for the payment of all charges and fees so invoiced by Law Firm. Company will pay invoices
directly to Law Firm and copy Rockefeller on each payment.

6.

To clarify each party’s position with regard to prosecution and maintenance of the Patent Rights, either Rockefeller or Company will
notify Law Firm in writing of all decisions to authorize the performance of any desired service(s), which shall be subject to Rockefeller’s
right to countermand, as provided in paragraph 4, above. In the event Rockefeller countermands any decision or instruction of Company,
such countermand shall be promptly communicated in writing to Law Firm and Company.

7.

This agreement represents the complete understanding of each of the undersigned parties as to the client and billing arrangements
defined herein. Additions or deletions of dockets identified in Appendix A will become effective only by written addendum to
Appendix A. All such additions or deletions of individual patents or applications filed in the US, or as foreign counterparts thereof are
considered to be within the terms of this client and billing agreement.

8.

Notices and copies of all correspondence relating to the Patent Rights should be sent to the following:

TO ROCKEFELLER:

TO COMPANY:

Office for Technology Transfer
The Rockefeller University
1230 York Ave. Box 81
New York, NY 10021
Attn: Director

Attn:

To Law Firm:
ACCEPTED AND AGREED TO:
THE ROCKEFELLER UNIVERSITY

COMPANY

By:
Name:
Title:
Date:

By:
Name:
Title:
Date:

LAW FIRM
By:
Name:
Title:
Date:
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Appendix A
COMPANY LICENSED TECHNOLOGIES
ROCKEFELLER
Docket Number

Law Firm Docket
Number

13

Title
22

14

Patent
Number

EXHIBIT 10.2
LEASE AGREEMENT
THIS LEASE AGREEMENT (“Lease”) made as of the date and year set forth below, by Hudson View Building #3 LLC (“Landlord”),
having an address at 485 West Putnam Avenue, Greenwich, Connecticut, 06830 and ContraFect Corporation, a Delaware corporation
(“Tenant”), having an address at 469 7th Avenue, New York, New York 10018.
WITNESSETH:
1. BASIC LEASE PROVISIONS AND ENUMERATION OF EXHIBITS
1.1.

Basic Lease Provisions.
a.

ADDRESS OF LANDLORD: 485 West Putnam Avenue, Greenwich, Connecticut 06830.

b.

COMMON AREA: That area more particularly described on Exhibit A attached hereto.

c.

BUILDING: The improvements at 28 Wells Avenue, Yonkers, New York known as i.park Hudson, Building #3 and
more particularly described on Exhibit A-1.

d.

DATE OF LEASE: December 1, 2010

e.

EFFECTIVE DATE: The date on which this Lease is fully executed and delivered by Landlord and Tenant, and when
Tenant delivered to Landlord, simultaneously with Tenant’s delivery of the Tenant-executed lease.

f.

EXPIRATION DATE: The fifteen (15) year anniversary of the Rent Commencement Date, subject to the applicable option
periods.

g.

I.PARK. That parcel of land and the improvements thereon known as i.park Hudson, Yonkers, NY and shown on
Exhibit A attached hereto.

h.

Intentionally omitted.
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i.

LANDLORD’S LABORATORY SPACE WORK: Certain interior leasehold improvements to be performed by Landlord
to the Laboratory Space at the Tenant’s sole cost and expense in the amount of $ 1,409,414.00, except for the Landlord
Allowance as provided in this paragraph. The Laboratory Space Work is referenced in Section 15.2 and is more
particularly described in Exhibit D attached hereto and made a part hereof. Tenant shall pay Landlord every three weeks for
work performed based on the AIA Construction Schedule attached hereto as Exhibit F. Tenant shall have their own
representative to approve such work. Provided Tenant has paid for all of the Laboratory Space Work to Landlord’s
satisfaction and provided Tenant is not in default under any of the terms and conditions of this Lease beyond applicable
notice and cure periods, Landlord shall give Tenant a construction allowance (“Landlord Allowance”) in the amount of
$56.00 per square foot for Tenant’s Work to construct the Laboratory Space (at 6,565 square feet, the Landlord Allowance
would total $367,640.00). This construction allowance will be paid by Landlord directly to the applicable contractor(s) on
Tenant’s behalf. Landlord’s Laboratory Space work must be completed and a temporary and/or permanent
Certificate of Occupancy issued for the Laboratory Space by June 30, 2011 TIME BEING OF THE ESSENCE.

j.

LANDLORD’S OFFICE SPACE WORK: Landlord to provide turnkey build-out of Office Space at Landlord’s sole cost
and expense as more particularly described in Exhibit C attached hereto and made a part hereof. Tenant to reimburse
Landlord an amount not to exceed $230,000 for Tenant upgrades as shown on Exhibit C. Landlord’s Office Space work
must be completed and a temporary and/or permanent Certificate of Occupancy issued for the Office Space by
June 30, 2011 TIME BEING OF THE ESSENCE.

k.

LEASE COMMENCEMENT DATE: The date on which the Office and Laboratory Space are delivered to Tenant for
occupancy in accordance with New York State, Westchester County and Yonkers Building Codes and with a temporary
and/or final Certificate of Occupancy. Furthermore, this is the date that Tenant shall start to first pay rent. However, if
Landlord obtains a Temporary Certificate of Occupancy it must continue to extend it throughout the lease terms and
ultimately obtain a Final Certificate of Occupancy.

l.

LEASED PREMISES: Approximately 15,040 rentable square feet located on the western side of the 3rd floor of the
Building, as more particularly shown on Exhibit B attached hereto.
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m.

MINIMUM ANNUAL RENT
Initial Term:
Year

Per
Year

Per Month

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

$329,192.00
$335,775.84
$342,491.36
$349,341.18
$356,328.01
$363,454.57
$370,723.66
$378,138.13
$385,700.89
$393,414.91
$401,283.21
$409,308.88
$417,495.05
$425,844.95
$434,361.85

$27,981.32
$27,432.67
$28,540.95
$29,111.77
$29,694.00
$30,287.88
$30,893.64
$31,511.51
$32,141.74
$32,784.58
$33,440.27
$34,109.07
$34,791.25
$35,487.08
$36,196.82

The foregoing schedule of Minimum Annual Rent is based on $24.00 per rentable square foot for the Office Space (to
consist of 8,475 rentable square feet of the Leased Premises) and $19.19 per rentable square foot for Laboratory Space (to
consist of 6,565 rentable square feet of the Leased Premises) for the first year of the Term (collectively the base rent for the
Office Space and the base rent for the Laboratory Space shall be the “Minimum Annual Rent”).
First Renewal Term:
Year

1.
2.
3.
4.
5.

Per
Year

Per
Month

$443,049.09
$451,910.07
$460,948.27
$470,167.24
$479,570.58

$36,920.76
$37,659.17
$38,412.36
$39,180.60
$39,964.22

Per
Year

Per
Month

$489,162.00
$498,945.24
$508,924.14
$519,102.62
$529,484.68

$40,763.50
$41,578.77
$42,410.34
$43,258.55
$44,123.72

Second Renewal Term:
Year

1.
2.
3.
4.
5.
3

n.

PARKING SPACES. Tenant shall have the exclusive right to use seven (7) specifically designated parking spaces and
thirty (30) other parking spaces in the portion of the Common Area delineated on Exhibit A-2 attached hereto (the
“Parking Area”). Tenant’s parking space allotment shall proportionally increase in the exact same manner as is set forth
herein with any additional square footage that it leases from Landlord.

o.

PERMITTED USE. Subject to the provisions of this Lease, the provisions of all applicable permits and licenses and the
provisions of all applicable local, state and federal law, Tenant shall use and occupy the Leased Premises as follows, and
for no other purpose whatsoever: for general office use and for purposes incidental thereto and as a medical research
and/or process development Laboratory as more fully described on Exhibit E attached hereto. In the event Tenant assigns
this interest in the Lease or sublets the Leased Premises pursuant to the provisions of Article 11 hereof, the Leased
Premises may be used for another lawful use, subject to the Landlord’s consent, which shall not be unreasonably withheld
or delayed. Tenant will not use or occupy or permit the use or occupancy of the Leased Premises for any purpose which is
forbidden by law, ordinance or governmental or municipal regulation or order; or permit the maintenance of any public or
private nuisance; or do or permit any other thing which may disturb the quiet enjoyment of any other tenant of the
Building; or keep any substance or carry on or permit any operation which might emit offensive odors or conditions into
other portions of the Building or use any apparatus which might make undue noise or create vibrations in the Building; or
permit anything to be done which would increase the fire and extended coverage insurance rate on the Building or
contents, provided that if there is any increase in such rate by reason of acts of Tenant, then Tenant agrees to pay such
increase promptly upon demand therefor by Landlord. Payment by Tenant of any such rate increase shall not be a waiver
of Tenant’s duty to comply herewith. However, Landlord represents that its insurance rate coverage premiums already take
into consideration a Tenant that will operate a biotechnology laboratory in the Leased Premises and expects no increase in
premiums based on Tenant’s ordinary use of the Leased Premises. Landlord represents that the Building is located in a
building zone that allows Tenant’s permitted uses of the Leased Premises.

p.

PROPERTY: The Building together with the land upon which it is situated.
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q.

REGULAR BUSINESS HOURS: 24 hours a day – everyday.

r.

RENEWAL TERMS: Those two five (5) year terms commencing on the Expiration Date and the Expiration Date of the
First Renewal Term respectively.

s.

RENT: The Minimum Annual Rent, together with all additional rent (if any) for which shall be due and payable hereunder.

t.

RENT COMMENCEMENT DATE: See Lease Commencement Date.

u.

TENANT’S SHARE OF BUILDING: 9.12%

v.

TERM. The term of the Lease shall run from the Lease Commencement Date to the Expiration Date unless such term is
extended pursuant to the provisions of Section 2.4 of this Lease.

w.

UNAVOIDABLE DELAYS: Delays resulting from acts of God, governmental restrictions or guidelines (not including
those imposed by the City of Yonkers Building Department), strikes, disturbances, national shortages of materials and
supplies and from any other causes or events whatsoever beyond Landlord’s reasonable control.

1.2.

Significance of a Basic Lease Provision. Each reference in this Lease to any of the Basic Lease Provisions contained in
Section 1.1 shall be deemed and construed to incorporate all of the terms provided under each of such Basic Lease Provisions
and such provisions shall be read in conjunction with all other provisions of this Lease applicable thereto. References to other
sections appearing in Section 1.1 of this Lease are intended to designate some of the other places in this Lease where additional
provisions applicable to the particular Lease provision appear. These references are for convenience only and shall not be deemed
exhaustive.

1.3.

Enumeration of Exhibits. The Exhibits enumerated in this section and attached to this Lease are incorporated herein by this
reference and are to be construed as part of this Lease.
Exhibit A-1. Site Plan showing the layout of i.park, the Building and Common Area.
Exhibit A-2. Parking Layout Plan.
Exhibit B-1. Plan of the Leased Premises.
Exhibit B-2. Plan of Expansion Premises.
Exhibit C. Landlord’s Work for Office Space
Exhibit D. Laboratory Space Work/Performance Budget
Exhibit E. Tenant’s Laboratory Use
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Exhibit F. AIA Construction Schedule
Exhibit G. Form of Non-Disturbance Agreement
2.

LEASED PREMISES AND TERM
2.1.

Grant of Lease. Landlord hereby leases and demises to Tenant, and Tenant hereby leases from Landlord, subject to and with the
benefit of the terms of this Lease, the Leased Premises.

2.2.

Property. Landlord reserves the right to change the Common Areas, and the tenancies in the Common Areas. However, the new
name and Tenant’s parking spaces around the Building shall not be changed without Tenant’s consent. The Leased Premises as
now configured is shown on the Plan attached as Exhibit B to this Lease. Landlord agrees that the Building name and address will
be 28 Wells Avenue, Yonkers, New York and not i.Park Hudson. Landlord, at its sole cost and expense, shall remove all i.Park
Hudson signage from the subject Building prior to the Lease Commencement Date and replace it with new high-end signage
reflecting the building name as 28 Wells Avenue that is mutually agreeable between Landlord and Tenant.

2.3.

Square Footage of Building. The rentable area of the Building may at any time during the Term be measured by authorized
representatives of Landlord or Tenant. If that measurement discloses a different rentable or usable area for the Building than is
shown in subparagraph 1.1 (c) above, then “Minimum Annual Rent” and “Tenant’s Share,” both defined in Section 1.1, shall be
adjusted accordingly.

2.4.

Term of Lease.
a.

Initial Term. Subject to any provisions herein to the contrary, the term of this Lease and all obligations of Tenant hereunder
(other than the obligation to Minimum Annual Rent herein) shall commence on the Lease Commencement Date and shall
expire on the Expiration Date, or extended as provided in this Lease. The obligation to pay Minimum Annual Rent shall
commence on the Lease Commencement Date and continue throughout the Term and the Renewal Term, if applicable.

b.

Renewal Term:
i.

Provided that no event of default has occurred or is occurring under this Lease, and further provided that Tenant
delivers written notice to Landlord that it wishes to extend the term of this Lease at least six (6) months prior to the
Expiration Date, the Tenant shall have the option to renew this Lease with respect to all of the Leased Premises
throughout the Renewal Term.
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During the Renewal Term, the Minimum Annual Rent shall be in the amount set forth in Section 1.1 above and all
other terms and conditions set forth in this Lease shall remain in full force and effect.
2.5.

3.

4.

Quiet Enjoyment. Landlord covenants that Tenant, on paying the rents, the Tenant’s contribution and performing all of Tenant’s
obligations pursuant to this Lease, shall peacefully and quietly have, hold and enjoy the Leased Premises throughout the Term
without hindrance or molestation by anyone claiming by or through Landlord, subject, however, to the exceptions, reservations
and conditions of this Lease.

TENANT’S WORK
3.1.

Tenant Approvals. Landlord is performing all Laboratory Space and Office Space buildout work. Therefore, Tenant shall
cooperate with Landlord to obtain all necessary permits, licenses and approvals to build out and operate the Leased Premises in
the manner described hereunder. Landlord promptly shall provide, upon receipt of any such permits, licenses and approvals,
Tenant with a copy of the same.

3.2.

Fixtures. All readily movable furnishings, fixtures and equipment (including but not limited to lab casework, lab equipment and
vivarium) owned and used by Tenant, exclusive of readily movable furnishings, fixtures and equipment owned by Landlord, in
the Leased Premises shall at all times during the Term be and remain the property of Tenant without regard to the means by which
they are installed in or attached to the Leased Premises. Upon expiration of this Lease and provided that Tenant is not in default
hereunder, Tenant, on its own or at Landlord’s request, shall remove any or all its furnishings, fixtures and equipment as it wants
to or that Landlord shall require (excluding Landlord’s furnishings, fixtures and equipment) and restore the Leased Premises and
any furnishings, fixtures and equipment not removed by Tenant as provided above shall become the property of Landlord upon
the expiration of the Term or termination of Tenant’s right to possession of the Leased Premises. Landlord may charge as
additional rent hereunder any costs expended in the removal of fixtures, equipment and furnishings which despite Landlord’s
request are not removed upon the expiration or sooner termination of the Term. Tenant shall be required to remit payment for such
costs within fifteen (15) days of Landlord’s demand for same. The provisions of this section shall survive the termination of this
Lease.

RENT
4.1.

Minimum Annual Rent. Effective as of the Lease Commencement Date, Tenant agrees to pay to Landlord, Minimum Annual
Rent, in the amounts provided in Section 1.1(k) hereof, payable in advance in equal successive monthly installments on the first
day of each and every calendar month during the Term and the Renewal Term, if any; provided, however, Minimum Annual Rent
shall
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be prorated for the applicable portion of the first and last month in which the same is due and payable.
4.2.

Payment of Rent. Rent shall be payable without demand, notice, offset or deduction. All Rent due under this Lease shall be paid
by checks payable to the order of “Hudson View Building #3 LLC” which checks shall be mailed or delivered to 485 West
Putnam Avenue, Greenwich, CT 06830, or in such other manner or at such other place as Landlord may from time to time
designate to Tenant. Rent will be prorated for partial months or years within the Term and for partial months for which Rent is
payable. Tenant’s covenant to pay Rent shall be independent of every other covenant in this Lease.

4.3.

Late Payment. If Tenant shall fail to pay, within fifteen (15) days of when the same is due and payable, any Rent required to be
paid by Tenant under this Lease, such unpaid amounts shall bear interest from the due date thereof to the date of payment at the
rate of nine (9%) percent per annum, but in no event at a rate which is higher than the legal limit. If any installment of Rent is
delinquent by more than fifteen (15) days, Tenant shall also pay to Landlord a late charge in an amount equal to two (2%) percent
of the amount of such delinquent installment, which late charge shall be immediately due and payable without notice or demand
from Landlord and which itself shall bear interest at the rate provided above from the date due until paid.

5.

TAXES. Tenant shall pay to Owner as additional rent, 9.12% of all increases in real estate taxes and assessments and also any occupancy
tax and “tax on rents” and other governmental levies against the Property (all of which are herein called “Taxes”) over and above those
Taxes levied and assessed against the Building for 2011/2012 (hereinafter referred to as the “Base Year”). The phrase “tax on rents” shall
mean any tax levied, assessed, or imposed in connection with the receipt of rent under this lease for the use and occupancy of the
Building, in lieu of, in whole or in part, any real estate tax upon the Building. Prior to the commencement of each year during the term of
this Lease, Owner shall furnish Tenant with a written estimate of the Tenant’s pro rata share of the Taxes for said year. Said amount shall
be payable in monthly installments equal to 12th of the annual amount. Said payments will be subject to adjustment upon Landlord’s
receipt of actual tax bills. Tenant reserves any and all rights which Tenant may have (whether at law, equity, or otherwise) to commence or
participate in any action relating to reduction or refund of Taxes.

6.

INTENTIONALLY OMITTED.

7.

COMMON AREAS. For purposes of this Lease, the term “Common Areas”, as such areas and facilities are herein collectively referred
to, shall mean those areas of i.park which are used in common with the Landlord, or other tenants of i.park and their respective
employees, agents, guests, invitees, contractors, vendors and customers including only, sidewalks and walkways; all entrances and exits
to the foregoing; retaining walls; delivery passages; paved surfaces; driveways; parking areas; dumpsters; storage areas; identification
signs; water, sanitary sewer, storm sewer, plumbing, gas,
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electric and other utility lines and services (which serve areas other than the Leased Premises); boilers, generators, truck service-ways;
loading docks; sanitary and sump facilities; and those other facilities and service areas for common use within i.park which are used by the
other tenants of i.park. Tenant is not responsible for any expenses, fees, CAM charges and/or other costs associated with the Common
Areas.
8.

LANDLORD SERVICES.
8.1.

Utilities and Services Furnished by Landlord. Provided there exists no event of default by Tenant hereunder, and subject to the
conditions and in accordance with the standards set forth in this Section 8, Landlord agrees:
a.

To operate, repair and maintain the Common Areas.

b.

To furnish hot and cold water for normal lavatory, laboratory, drinking and office cleaning purposes. If Tenant requires,
uses or consumes water for any other purpose, Tenant agrees that Landlord may install, at Tenant’s expense, a meter or
meters or other means to measure Tenant’s water consumption and that Tenant shall reimburse Landlord for the cost of all
water consumed as measured by said meter or meters or as otherwise measured.

c.

To provide electricity, Electricity usage charges will be paid for by Tenant. All electricity usage at the Leased Premises
shall be measured by sub-meter or if not available by an independent utility consultant selected by the Landlord for the
purpose of establishing the cost and amount of Tenant’s electricity usage. All costs associated with the usage and
determination of Tenant’s electricity consumption including the fees of such independent utility consultant shall be paid by
the Tenant to Landlord as additional rent on the first day of each month or within ten (10) days of receipt of a statement
from Landlord regarding the same. The findings of such utility consultant shall be conclusively binding upon Landlord and
Tenant. Notwithstanding the foregoing in the event that, following the Lease Commencement Date, Landlord shall, in its
sole discretion, arrange to have Tenant’s electricity usage measured by a direct meter or meters, then upon the installation
and operation of such meters, Tenant shall pay all the costs of electricity associated with the Leased Premises directly to the
utility company supplier.

d.

To provide steam heat as follows:
Landlord or, if applicable, a utility company will furnish steam when the outside temperature falls below 55 degrees
Fahrenheit during Regular Business Hours on business days during the period from October 1 to May 1. Landlord or, if
applicable, a utility company will also furnish steam during the period October 1 to May 1 at other than the times and days
specified in the preceding sentence when the outside temperature falls below 32 degrees Fahrenheit.
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i.

It is understood that the Tenant from time to time may request from the Landlord the amount that the Landlord would
charge the Tenant for furnishing steam for heating purposes to the Leased Premises on non-business days or on
business days other than during Regular Business Hours. The Landlord thereafter will so advise the Tenant of the
amount it would charge for steam during said time periods, such amounts to be based upon the Landlord’s costs for
furnishing steam to the Leased Premises. The Tenant will not be obligated to accept, and the Landlord will not be
obligated to provide steam during the time periods referred to in this Section unless the Tenant and the Landlord
agree in writing to all the terms and conditions upon which such steam is to be provided, including the cost thereof.

e.

If any federal, state, municipal or other governmental body, authority or agency, or any public utility, assesses, levies,
imposes, makes or increases any charge, fee, rent or assessment on the Landlord, for any service, system or utility now or
in the future supplied to the Leased Premises or to any tenant, lessee, occupancy or user thereof, or to the structures or
buildings which, or a portion or portions of which, are included in the Leased Premises, (including but not limited to any
sewer rent or other charge for the use of a sewer system or systems), the Tenant shall, at the option of the Landlord
exercised at any time and from time to time by notice to the Tenant, pay, in accordance with such notice, such charge, fee,
rent or assessment or such increase thereof (or the portion thereof allocated by the Landlord to the Leased Premises or to
the operations of the Tenant under this Agreement) either directly to the governmental body, authority or agency, or to the
public utility, or directly to the Landlord, as such notice may direct. All payment to be made by the Tenant hereunder shall
constitute items of additional rent.

f.

The Landlord shall be under no obligation to supply any service or services if and to the extent and during any period that
the supplying of any such service or services or the use of any component necessary therefor shall be prohibited or
rationed by any federal, state or municipal law, rule, regulation, requirement, order or direction.

g.

The Landlord shall have no obligation or responsibility with respect to the performance of any services or providing,
supplying or furnishing to the Tenant of any utilities or services whatsoever except as expressly provided in this Lease.

h.

Landlord shall not be responsible for the cleaning of Tenant’s premises.
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i.

Landlord represents that any heating, air conditioning and ventilation system, plumbing, mechanical and/or other systems
shall be in working order on the Lease Commencement Date.

8.2.

Cooperation; Payment of Charges; Approval of Special Equipment Usage. Tenant agrees to cooperate fully at all times with
Landlord and to abide by all regulations and requirements which Landlord from time to time reasonably may prescribe for the use
of the above utilities and services. Tenant agrees to pay any charge imposed by Landlord pursuant to Section 8 and any failure to
pay any excess costs as described above shall constitute a breach of the obligation to pay Rent under this Lease and shall entitle
Landlord to the rights herein granted for such breach. Tenant’s use of electricity and/or steam shall at no time exceed the capacity
of the service to the Leased Premises.

8.3.

Failure, Stoppage or Interruption of Service; No Release from Obligations. Landlord shall not be liable for, and Tenant shall not
be entitled to any abatement or reduction of Rent by reason of, Landlord’s failure to furnish any of the foregoing services when
such failure is caused by repairs, riots, strikes, lockouts or other major disturbance or dispute of any character, governmental
regulation, moratorium or other governmental action, inability by exercise of reasonable diligence to obtain electricity, water or
fuel, or by any other cause beyond Landlord’s immediate control or for stoppages or interruptions of any such services for the
purpose of making necessary repairs or improvements. Failure, stoppage or interruption of any such service shall not be
construed as an actual or constructive eviction or as a partial eviction against Tenant, or release Tenant from the prompt and
punctual performance by Tenant of the covenants contained herein. Notwithstanding anything hereinabove to the contrary,
Landlord reserves the right from time to time to make reasonable modifications to the provision of utilities and services. Landlord
shall use reasonable efforts to cure the failure, stoppage or interruption of any such service.

8.4.

Limitation and Unavailability of Service. Anything hereinabove to the contrary notwithstanding, Landlord and Tenant agree that
Landlord’s obligation to furnish electricity, water and steam to the Building shall be subject to and limited by all laws, rules, and
regulations of any governmental authority affecting the supply, distribution, availability, conservation or consumption of energy,
including, but not limited to, electricity, gas, oil and/or water. Landlord shall abide by all such governmental laws, rules,
regulations and, in so doing, Landlord shall not be in default in any manner whatsoever under the terms of this Lease, and
Landlord’s compliance therewith shall not affect in any manner whatsoever Tenant’s obligation to pay the full Rent set forth in
this Lease.

8.5.

Load Bearing Capacity. Tenant shall not overload any floor, roof, land surface, bulkhead, pavement, landing, pier or wharf at
i.park and shall repair, replace or rebuild any damage caused by overloads. Landlord reserves the right to prescribe from time to
time in a reasonable manner the weight and the method of transporting such load to the designated location and position of all
heavy installations which Tenant wishes to place in the Leased Premises so as to properly distribute the weight thereof. Any
reasonable cost of structural analysis shall be borne by Tenant.
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9.

8.6.

Unreasonable Noise or Vibration. Tenant shall take all reasonable measures not to cause unreasonable noise or vibration that may
be transmitted to the structure of the Building or to any part of i.park to such a degree as to be objectionable to Landlord, its
employees or to any other tenants in i.park. Vibration eliminators or other devices sufficient to eliminate such unreasonable noise
or vibration shall be placed and maintained by Tenant, at Tenant’s expense if Landlord deems such measures to be required.

8.7.

Interference. Tenant shall not do or permit to be done anything which may interfere with the effectiveness or accessibility of any
utility, mechanical, electrical and other systems installed or located anywhere at i.park, including without limitation the installation
of any Tenant Improvements.

REPAIRS.
9.1.

Repairs by Landlord. Landlord shall, subject to Unavoidable Delays, make all necessary repairs and replacements to the
foundation, roof and exterior walls of the Building, as well as to the Common Areas, including any repairs or replacements
required in order to comply with any laws, ordinances or regulations, unless any such work is required because of damage caused
by any act or wrongful omission of Tenant, any subtenant, customer or concessionaire of Tenant or their respective employees,
agents, invitees, licensees or contractors in which case such work shall be performed by Tenant at Tenant’s sole cost and expense
within 15 days of the occurrence of such act or wrongful omission.
Landlord shall not be required to commence any such repair until 15 days after written notice from Tenant that the same is
necessary. The provision of this Section 9.1 shall not apply in the case of damage or destruction by fire or other casualty or a
taking under the power of eminent domain, in which events the obligations of Landlord shall be controlled by Section 9.14.

9.2.

Repairs by Tenant. Except as provided in Section 9.1, all repairs and replacements to the Leased Premises, including, without
limitation, repairs and replacements to the doors, door frames, windows, window frames, plate glass, storefront, fixtures,
operating systems servicing only the Leased Premises (including any heating, air conditioning and ventilation system, plumbing,
mechanical or other systems) interior walls and columns, shall be performed by Tenant, at its expense. If Tenant refuses or
neglects to repair or replace any portion of the Leased Premises to the reasonable satisfaction of Landlord after fifteen (15) days
notice from Landlord, or immediately (and without notice) in case of emergency, Landlord may, but shall not be obligated to make
such repairs or replacements without liability to Tenant for any loss or damage which may accrue to Tenant, its merchandise,
fixtures or other property or to its business, by reason thereof, and upon completion thereof, Tenant shall promptly pay Landlord
in accordance with Section 16.7 hereof.
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10.

SUBORDINATION
10.1.

11.

This Lease, and all rights of Tenant hereunder, are and shall be (a) subject and subordinate in all respects to all present and future
mortgages, which may now or hereafter affect i.park and/or the Leased Premises. The foregoing shall extend to each and every
advance made or hereafter to be made under such mortgages, and to all renewals, modifications, replacements and extensions of
such mortgages. This Section shall be selfoperative and no further instrument of subordination shall be required. In confirmation
of such subordination, Tenant shall promptly execute and deliver any instrument, in recordable form if required, that Landlord, or
the holder of any superior mortgage or any of their respective successors in interest may request to evidence such subordination.
If Tenant fails to execute any instrument required to be executed by Tenant under this Section 10 within ten (10) days after
request, Tenant irrevocably appoints Landlord as its attorney-in-fact, in Tenant’s name, to execute such instrument.

ASSIGNMENT AND SUBLETTING.
11.1.

Prohibitions. Tenant for itself, its successors and assigns, expressly covenants that it shall not by operation of law or otherwise
assign, sublet, hypothecate, encumber or mortgage this Lease, or any part therefore permit the Leased Premises, to be used by
others (pursuant to any employment, management, franchise, license or concessionaire agreement, or otherwise) without the prior
written consent of Landlord in each instance which consent shall not be unreasonably denied by Landlord. For purposes of this
Section 11, “assignment” shall not include any change in the control of Tenant, merger or sale of stock in the Tenant Corporation
or sale of the Tenant’s assets which may be freely done by Tenant and will not constitute an assignment of this Lease. Without
Landlord’s prior written consent, any attempt by Tenant to assign, sublet, encumber or mortgage this Lease shall be null and void.
The consent by Landlord to any assignment, mortgage, hypothecation, encumbrance, subletting or use of the Leased Premises by
others, shall not constitute a waiver of Landlord’s right to withhold its consent to any other or further assignment, subletting,
mortgage, encumbrance or use of the Leased Premises by others. Without the prior written consent of Landlord, this Lease and
the interest therein of any assignee of Tenant herein, shall not pass by operation of law, merger, consolidation, reorganization or
otherwise, and shall not be subject to garnishment or sale under execution in any suit or proceeding which may be brought against
or by Tenant or any assignee of Tenant. The absolute and unconditional prohibitions contained in this Section 11 and Tenant’s
agreement thereto are material inducements to Landlord to enter into this Lease with Tenant and any breach thereof shall constitute
a material default hereunder permitting Landlord to exercise all remedies provided for herein or by law or in equity on a default of
Tenant.
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12.

11.2.

No Release. In no event shall any assignment or subletting to which Landlord may consent, release or relieve Tenant from its
obligations to fully observe or perform all of the terms, covenants and conditions of this Lease on its part to be observed or
performed.

11.3.

Costs. Tenant shall pay Landlord’s reasonable costs, charges and expenses, including attorney’s fees, incurred in connection with
its review of any proposed assignment or proposed sublease, whether or not Landlord approves such transfer of interest, which
costs, charges and expenses shall not exceed $1,500.00 in any one instance.

TENANT’S INSURANCE REQUIREMENTS.
12.1.

Coverage. Tenant hereby agrees to maintain m responsible companies approved by Landlord (which approval shall not be
unreasonably withheld), at Tenant’s sole expense, comprehensive public liability and personal property damage insurance,
including, without limitation, fire, legal liability and contractual liability insurance coverage’s, insuring Landlord, any property
manager of Landlord, Landlord’s mortgagee and Tenant, their beneficiaries and agents, as their interests may appear, against all,
claims, demands, or actions for injury, death or damage to property and protecting Landlord, any property manager of Landlord,
and Tenant from all causes, including their own negligence, in an amount of not less than Three Million ($3,000,000) Dollars
arising out of any one occurrence, made by or on behalf of any person, firm or corporation, arising from, related to, or connected
with the conduct and operation of Tenant’s business in the Leased Premises, and anywhere upon the Leased Premises and, in
addition, and in like amounts, covering Tenant’s contractual liability under all indemnification clauses included in this Lease
(specifically including, without limitation, the hold harmless clause set forth in Section 13.1(b) below). Tenant shall maintain
business interruption insurance respecting its operation of its business in the Leased Premises in an amount equal to all of
Tenant’s fixed expenses, including, without limitation, all Rent due under the Lease. Tenant shall maintain plate glass insurance
covering all exterior plate glass in the Leased Premises, and fire, extended coverage, vandalism, smoke, flood, earthquake,
windstorm, tornado and malicious mischief insurance and such other insurance as Landlord may from time to time reasonably
require. All of said insurance shall be in form and in responsible companies reasonably satisfactory to Landlord and shall provide
that it will not be subject to cancellation, termination or change except after at least thirty (30) days’ prior written notice to
Landlord and to any mortgagee named in an endorsement thereto. Such insurance may be provided under a blanket policy,
provided that an endorsement naming Landlord (any property manager of Landlord or Landlord’s mortgagees) as additional
insureds as required herein is attached thereto.

12.2.

Binders. The policies or duly executed binders of the same (which binders shall evidence the insurance waiver of subrogation
required at Section 20.1 hereof) together with satisfactory evidence of the payment of the premium thereon, shall
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be deposited with Landlord on the Lease Commencement Date, and upon renewals of such policies, not less than thirty (30) days
prior to the expiration of the term of such coverage. If Tenant fails to comply with such requirements, Landlord may, but shall not
be obligated to, obtain such insurance and keep the same in effect and Tenant shall pay Landlord the premium cost thereof with
Interest upon demand. Each such payment shall constitute additional rent payable by Tenant under this Lease, and Landlord shall
not be limited in the proof of any damages which Landlord may claim against Tenant arising out of or by reason of Tenant’s
failure to provide and keep in force insurance as aforesaid, to the amount of insurance premium or premiums not paid or incurred
by Tenant and which would have been payable upon such insurance, but Landlord, in addition to any and all other rights and
remedies provided Landlord under the terms of this Lease, shall also be entitled to recover as damages for such breach the
uninsured amounts of any loss, to the extent of any deficiency in the insurance required by provisions of this Lease.
12.3.

13.

Minimum Amount. Tenant acknowledges and agrees that, notwithstanding any provision of this Lease to the contrary, the
insurance coverage requirements set forth this Section 12, in terms of both forms of insurance and amounts of coverage,
represent the minimum protection required by Landlord and shall not constitute a representation or warranty by Landlord as to the
adequacy and sufficiency of such forms of insurance and amounts of coverage. Tenant agrees to make and rely upon an
independent determination regarding which additional forms of insurance or higher levels of coverage, if any, may be necessary
or desirable in order to furnish Landlord and Tenant adequate protection.

TENANT’S ADDITIONAL COVENANTS
13.1.

Affirmative Covenants. Except as already provided for in this Lease, Tenant covenants at its expense at all times during the Term
and such further time as Tenant occupies the Leased Premises or any part thereof:
a.

To pay promptly when due the entire cost of any work in the Leased Premises undertaken by Tenant so that the Leased
Premises and the Property shall at all times be free of liens for Labor and materials; to procure all necessary permits before
undertaking such work; to do all of such work in a good and workmanlike manner, employing materials of good quality;
to perform such work only with contractors and plans previously approved in writing by Landlord, if required by this
Lease (which approval will not be unreasonably withheld); to comply with all governmental requirements; and to defend
and save Landlord and Landlord’s employees, beneficiaries and agents harmless and indemnified from all injury, loss,
claims or damage to any person or property (including the cost for defending against the foregoing) occasioned by or
growing out of such work.
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b.

Tenant shall in all cases indemnify, defend and save Landlord, Landlord’s property manager, Landlord’s beneficiaries,
employees, members and agents and their respective successors and assigns harmless and indemnified from all injury,
loss, claims or damage to any person or property while on the Leased Premises or any other part of the Leased Premises
from anyone claiming by, through or under Tenant.

c.

To permit Landlord, Landlord’s property manager, Landlord’s mortgagees and their agents to enter the Leased Premises at
reasonable times for the purpose of inspecting the same, of making repairs, additions or alterations thereto or to the
Common Areas in which the same are located and of showing the Leased Premises to prospective purchasers, lenders and
tenants.

d.

To promptly comply with all present and future laws, ordinances, orders, rules, regulations and requirements of all federal,
state, municipal and local governments, departments, commissions, boards and officers, and all orders, rules and
regulations of the National Board of Fire Underwriters, the local Board of Fire Underwriters, or any other body or bodies
exercising similar functions, foreseen or unforeseen, ordinary as well as extraordinary, which may be applicable to the
Leased Premises and to all or any part thereof and/or any and all facilities used in connection therewith and the sidewalks,
areaways, passageways curbs and vaults, if any, adjoining the Leased Premises, which are not part of the Common Areas
or to the use or manner of use of the Leased Premises, or the owners, tenants or occupants thereof, whether or not any
such law, ordinance, order, rule, regulation or requirement shall interfere with the use and enjoyment of the Leased
Premises.

e.

To pay all costs, expenses, claims, fines, penalties and damages that may in any manner arise out of or be imposed because
of the failure of Tenant to comply with the provisions of this Section 13, and in any event to defend and indemnify
Landlord against all liability arising out of such failure. Tenant shall promptly give notice to Landlord of any notice of
violation received by Tenant. Without diminishing the obligation of Tenant, if Tenant shall at any time after five (5) days
notice by Landlord fail or neglect to comply, or to commence to comply as expeditiously as is reasonably feasible, with
any of said laws, rules, requirements, orders, directions, ordinances or regulations concerning or affecting the Leased
Premises, or the use and occupancy thereof, as hereinbefore provided, and, if a stay is necessary, shall have failed to obtain
a stay or continuance thereof, Landlord shall be at liberty to comply therewith, and all expenses consequent thereon shall
be borne and paid by Tenant in accordance with Section 16.7 hereof.

f.

To execute and deliver at any time and from time to time at reasonable intervals, within ten (10) days after written request
by Landlord, to
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Landlord, Landlord’s mortgagee or others designated by Landlord, a certificate in a form as may from time to time be
provided, ratifying this Lease and certifying: (i) that Tenant has entered into occupancy of the Leased Premises and the
date of such entry, if such is the case; (ii) that this Lease is in full force and effect, and has not been assigned, modified,
supplemented or amended in any way (or if there has been any assignment, modification, supplement or amendment,
identifying the same); (iii) that this Lease represents the entire agreement between Landlord and Tenant as to the subject
matter hereof; (iv) the Lease Commencement Date and the Expiration Date of the Term; (v) that all conditions under this
Lease to be performed by Landlord have been satisfied (and if not, what conditions remain unperformed); (vi) that, to the
best of Tenant’s knowledge, no default by either party exists in the performance or observance of any covenant or
condition in this Lease and there are no defenses or offsets against the enforcement of this Lease by Landlord or
specifying each default, defense or offset of which Tenant may have knowledge; (vii) the amount of Minimum Annual
Rent or other rental, if any, that has been paid in advance and the amount of any security deposit that has been deposited
with Landlord; and (viii) the date to which Minimum Annual Rent and all other rentals and charges have been paid under
this Lease. Tenant hereby irrevocably appoints Landlord its attorney-in-fact to execute such a certificate in the event Tenant
shall fail to do so within ten (10) days of receipt of Landlord’s request.
g.

To keep and maintain the Leased Premises in a neat, safe and orderly condition. Tenant’s maintenance of the Leased
Premises shall include, without limitation, the following: (i) cleaning the Leased Premises nightly either prior to or after
closing (i.e., vacuuming all carpeted areas, collecting and dumping all refuse in accordance with the provisions hereof,
mopping all hard-surfaced floors); (ii) periodically upgrading and replacing fixtures and other personal property. In the
event Tenant fails to maintain the Leased Premises in a first-class manner as is required hereunder, and does not cure such
failure within fifteen (15) days after notice from Landlord, then Landlord may, but shall not be obligated to, perform
whatever maintenance Tenant fails to do at Tenant’s expense without liability to Tenant for any loss or damage which may
accrue to Tenant, its merchandise, fixtures or other property or its business. If Landlord undertakes such maintenance,
Tenant shall promptly pay Landlord for the cost of such maintenance as additional rent in accordance with Section 16.7
hereof.

h.

To protect the Leased Premises from theft and vandalism and to take all necessary security measures at the closing of
Tenant’s business (including securing all doors and windows) to protect against unauthorized entry into the Leased
Premises and the Common Areas.
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14.

DAMAGE OR TAKING AND RESTORATION
14.1.

Fire, Explosion or Other Casualty. If the Leased Premises, or any part thereof, shall be damaged by fire or other cause, this Lease
shall continue in full force and effect unless Landlord or Tenant elects within sixty (60) days of such casualty to terminate this
Lease. Unless Landlord or Tenant elects to terminate this Lease Landlord shall, subject to compliance with the provisions of any
applicable mortgage a, repair the damage and restore and rebuild the Leased Premises) with reasonable diligence subject to
Unavoidable Delays. If because of the casualty, repairing, or rebuilding the Building is rendered untenantable, in whole or in part,
the Rent and additional rent shall be abated. Unless tenant elected to terminate this Lease, Tenant shall promptly reopen for
business after Landlord’s repairs are completed.

14.2.

Eminent Domain. In the event that the whole or substantially all of the Leased Premises shall be condemned or taken in any
manner (including agreement between Landlord and any governmental authority authorized to exercise such right) for any public
or quasi-public use, this Lease shall forthwith cease and terminate as of the date of vesting of title and the Rent due from Tenant
hereunder shall be apportioned and paid to such date of vesting. In the event that only a part of the Leased Premises consisting of
less than substantially all thereof shall be so condemned or taken, then effective as of the date of vesting of title, the Rent reserved
hereunder for such part shall be equitably abated and this Lease shall continue as to such part not so taken.
If a substantial part or the whole of the Leased Premises is taken for a term of less than twelve (12) months, the Lease shall
remain in full force and effect, except that Rent shall abate during the term of such temporary taking as to the portion of the
Leased Premises so taken.
In the event of any condemnation or taking, Landlord shall be entitled to receive the entire award in the condemnation proceeding,
including any award made for the value of the estate vested by this Lease in Tenant, and Tenant hereby expressly assigns to
Landlord any and all right, title and interest of Tenant now or hereafter arising in or to any such award or any part thereof, and
Tenant shall be entitled to receive no part of such award. Notwithstanding the foregoing, the Tenant shall have the right to a
separate award for its trade fixtures, equipment and relocation costs.

15.

INTENTIONALLY DELETED

16.

DEFAULTS BY TENANT AND REMEDIES
16.1.

Defaults. It shall be an event of default: (a) if Tenant does not pay in full any and all installments of Minimum Annual Rent,
additional rent, Tenant’s Construction Deposit or any other charges or payments due under this Lease when the same are due
hereunder and such non-payment continues for ten (10) days after the due
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date for such payment; or (b) if Tenant violates or fails to perform or otherwise breaches any agreement, term, covenant or
condition herein contained and such violation, failure or breach continues for thirty (30) days after notice from Landlord; provided
that such thirty (30) day period shall be extended for up to an additional ninety (90) days if such violation, failure or breach is
reasonably susceptible of cure but cannot reasonably be cured within such thirty (30) day period, and Tenant is diligently
proceeding with such cure; or (c) if Tenant vacates or abandons the Leased Premises, or fails to carry on its business at the
Leased Premises for a period of thirty (30) consecutive days unless due to casualty, or strike; or (d) if Tenant removes or attempts
to remove Tenant’s furniture, fixtures or equipment from the Leased Premises without replacing them; or (e) if Tenant becomes
insolvent or bankrupt or makes an assignment for the benefit of creditors or offers a composition or settlement to creditors, under
any federal or state law, or if a petition in bankruptcy or for reorganization or for an arrangement with creditors under any federal
or state law is filed by or against Tenant, or Tenant is adjudicated insolvent pursuant to the provisions of any present or future
insolvency law of any state having jurisdiction, or a bill in equity or other proceeding for the appointment of a receiver, trustee,
liquidator, custodian, conservator or similar official for any of Tenant’s assets is commenced, under any federal or state law by
reason of Tenant’s inability to pay its debts as they become due or otherwise, or if Tenant’s estate by this Lease or any real or
personal property of Tenant shall be levied or executed upon by any sheriff or marshal: or by other process of law; provided,
however, that any proceeding brought by anyone other than the parties to this Lease under any bankruptcy, reorganization,
arrangement, insolvency, readjustment, receivership or similar law shall not constitute an event of default until such proceeding,
decree, judgment or order has continued unstayed for more than thirty (30) consecutive days.
16.2.

Bankruptcy. If this Lease is assigned to any person or entity pursuant to the provisions of the Bankruptcy Code, or any similar
provisions of any future federal bankruptcy Jaw (the “Bankruptcy Code”), any and all monies or other considerations payable or
otherwise to be delivered in connection with such assignment shall be paid or delivered to Landlord, shall be and remain the
exclusive property of Landlord and shall not constitute property of Tenant or of the estate of Tenant within the meaning of the
Bankruptcy Code. Any and all monies or other considerations constituting Landlord’s property under the preceding sentence not
paid or delivered to Landlord shall be held in trust for the benefit of Landlord and be promptly paid to or turned over to Landlord.

16.3.

Remedies. Upon the occurrence of an event of default, Landlord shall have the following rights: (a) To accelerate the whole or
any part of the Rent and all other amounts due and payable under this Lease for the entire unexpired balance of the Term, and
any Rent if so accelerated shall, in addition to any and all installments of Rent already due and payable and in arrears, be deemed
due and payable as if, by the terms and provisions of this Lease, such accelerated Rent was on that date payable in advance. (For
such purposes, all items of Rent due hereunder, which
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are not then capable of precise determination, shall be estimated by Landlord, in Landlord’s reasonable judgment, for the balance
of the then current Term); (b) To enter the Leased Premises by summary process or by any suitable action or proceeding at law or
by force or otherwise, without being liable for prosecution or damages therefor, and without further demand or notice proceed to
sale of the goods, chattels and personal property there found, to levy the Rent, and Tenant shall pay all costs and commissions
which are permitted by Jaw, including wages and sums chargeable to Landlord, and further including commission(s) to the
officer or other person making the levy, and in such case all costs, commissions and other charges shall immediately attach and
become part of the claim of Landlord for Rent, and any tender of Rent without said costs, commissions and charges made after
the issuance of a warrant of distress, shall not be sufficient to satisfy the claim of Landlord; or (c) To terminate the Lease and
remove all persons and all or any property therefrom, either by summary process or by any suitable action or proceeding at Jaw
or by force or otherwise, without being liable for prosecution or damages therefor, and repossess and enjoy the Leased Premises.
Upon recovering possession of the Leased Premises by reason of or based upon or arising out of an event of default on the part
of Tenant, Landlord may, at Landlord’s option, make such alterations and repairs as may be necessary in order to relet the Leased
Premises and thereafter relet the Leased Premises or any part or parts thereof either in Landlord’s name or otherwise, for a term or
terms which may, at Landlord’s option, be less than or exceed the period which would otherwise have constituted the balance of
the Term and at such rent or rents and upon such other terms and conditions as in Landlord’s sole discretion it may deem
advisable and to such person or persons as may in Landlord’s discretion deems best, Upon each such reletting all rents received
by Landlord from such reletting shall be applied: first, to the payment of any cost and expenses of such reletting, including
brokerage fees and attorneys’ fees and all costs of such alterations and repairs; second, to the payment of any indebtedness other
than Rent due hereunder from Tenant to Landlord; third, to the payment of Rent due and unpaid hereunder; and the residue, if
any, shall be held by Landlord and applied in payment of future Rent as it may become due and payable hereunder. If such rentals
received from such reletting during any month shall be less than that to be paid during that month by Tenant, Tenant shall pay any
such deficiency to Landlord, Such deficiency shall be calculated and paid monthly, Notwithstanding anything set forth herein to
the contrary, in no event shall Tenant be entitled to any surplus rents obtained by Landlord in connection with a reletting.
No such re-entry or taking possession of the Premises or the making of alterations or improvements thereto or the reletting
thereof shall be construed as an election on the part of Landlord to terminate this Lease unless written notice of such intention be
given to Tenant, Landlord shall in no event be liable in any way whatsoever for failure to relet the Leased Premises or, in the
event that the Premises or any part or parts thereof are relet, for failure to collect the Rent thereof under such reletting.
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Tenant, for Tenant and Tenant’s successors and assigns, hereby irrevocably constitutes and appoints Landlord, Tenant’s and their
agent to collect the rents due and to become due under all subleases of the Leased Premises or any parts thereof without in any
way affecting Tenant’s obligation to pay any unpaid balance of Rent due or to become due hereunder.
Notwithstanding any expiration or termination prior to the Expiration Date or the last day of the Renewal Term, as applicable,
Tenant’s obligation to pay any and all Rent and additional rent under this Lease shall continue to cover all periods up to the
Expiration Date or the last day of the Renewal Term, as applicable, and Landlord shall be entitled to recover, in addition to any
and all sums and damage for violation of Tenant’s obligations hereunder in existence at the time of such termination, damages for
Tenant’s default in an amount equal to the amount of the Rent reserved for the balance of the Term or the Renewal Term, as
applicable, plus the cost of making standard improvements and a standard commission for releasing the Leased Premises, all, of
which amount shall be immediately due and payable from Tenant to Landlord.
16.4.

Non-Waiver. No waiver by Landlord of any breach by Tenant or any of Tenant’s obligations, agreements or covenants herein
shall be a waiver of any subsequent breach or of any obligation, agreement or covenant, nor shall any forbearance by Landlord to
seek a remedy for any breach by Tenant be a waiver by Landlord of any rights and remedies with respect to such or any
subsequent breach.

16.5.

Rights and Remedies Cumulative. No right or remedy herein conferred upon or reserved to Landlord is intended to be exclusive
of any other right or remedy provided herein or by law but each shall be cumulative and in addition to every other right or remedy
given herein or now or hereafter existing at law or in equity or by statute and may be pursued successively or collectively as
Landlord may elect. The exercise of any remedy by Landlord shall not be deemed an election of remedies or preclude Landlord
from exercising any other remedies in the future.

16.6.

Intentionally Omitted.

16.7.

Curing Tenant’s Defaults. If Tenant shall be in default in the performance of any of its obligations hereunder, Landlord, without
any obligation to do so, in addition to any other rights it may have in law or equity, may elect (but shall not be obligated) to cure
such default on behalf of Tenant after fifteen (15) days prior written notice (except in the case of emergency or in connection with
insurance obligations, in which case no notice shall be required) to Tenant. Tenant shall reimburse Landlord upon demand with
Interest thereon from the respective dates of Landlord’s making the payments and incurring such costs, at the rate set forth in
Section 1.1(g), which sums and costs together with interest thereon shall be deemed additional rent payable promptly upon being
billed therefor.

16.8.

Attorneys’ Fees. Tenant shall pay to Landlord all costs and expenses, including reasonable attorneys, fees, incurred by Landlord
in enforcing this Lease or
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incurred by Landlord as a result of any litigation to which Landlord becomes a party as a result of this Lease. Conversely,
Landlord shall pay to Tenant all costs and expenses, including reasonable attorneys, fees, incurred by Tenant in enforcing this
Lease or incurred by Tenant as a result of any litigation to which Tenant becomes a party as a result of Landlord’s actions.
Tenant’s and Landlord’s obligations under this Section 16.8 shall expressly survive the expiration or earlier termination of this
Lease.
16.9.

WAIVER OF JURY TRIAL. TENANT HEREBY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY IN
ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT OR ANY MATTERS WHATSOEVER
ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS LEASE, THE RELATIONSHIP OF
LANDLORD AND TENANT, TENANT’S USE OR OCCUPANCY OF THE LEASED PREMISES AND/OR ANY
CLAIM OF INJURY OR DAMAGE.

16.10. COMMERCIAL WAIVER. THE TENANT (1) ACKNOWLEDGES THAT THIS IS A COMMERCIAL
TRANSACTION AND (2) TO THE EXTENT PERMITTED BY ANY STATE OR FEDERAL LAW WAIVES THE
RIGHT TO PRIOR NOTICE OF AND A HEARING ON THE RIGHT OF TENANT TO ANY REMEDY OR
COMBINATION OF REMEDIES THAT ENABLES THE LANDLORD BY WAY OF ATTACHMENT, FOREIGN
ATTACHMENT, GARNISHMENT OR REPLEVIN TO DEPRIVE TENANT OF ANY OF ITS PROPERTY AT
ANY TIME, PRIOR TO FINAL JUDGMENT IN ANY LITIGATION INSTITUTED IN CONNECTION WITH
THIS LEASE.
16.11. Surrender/Holdover by Tenant. Upon the expiration or other termination of the Term of this Lease, Tenant shall quit and
surrender the Leased Premises in good order and condition, ordinary wear and tear and damage by fire or other casualty, the
elements and any cause beyond Tenant’s control excepted. Tenant acknowledges that possession of the Leased Premises must be
surrendered upon the expiration or sooner termination of this Lease, TIME BEING OF THE ESSENCE. Tenant shall reimburse,
indemnify and hold Landlord harmless from any loss, cost or expense, including reasonable attorneys’ fees, resulting from
Tenant’s failure or refusal to vacate the Leased Premises in a timely fashion. In addition, Tenant agrees to pay for use and
occupancy of the Leased Premises after the expiration or sooner termination of this lease at a rate equal to 150% of the Minimum
Annual Rent, additional rent and adjustments to rent payable immediately prior to such termination or expiration. No such
payment shall, however, serve to renew or extend the Term of this Lease. The obligations set forth in this section shall survive the
termination of this Lease.
17.

SECURITY DEPOSIT
Tenant shall deposit with Landlord, on the Rent Commencement Date, the sum of $ 53,566.66, equal to two (2) months of rent payments,
in lawful United States currency,
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for the faithful performance and observance by Tenant of the terms, provisions and conditions of this Lease. It is agreed that in the event
Tenant defaults in respect of any of the terms, provisions and conditions of this Lease, including, but not limited to, the payment of Rent,
Landlord may draw on such security deposit to the extent required for the payment of Rent or any other sum as to which Tenant is in
default, or any sum which Landlord may expend or may be required to expend by reason of Tenant’s default in respect of any of the
terms, covenants or conditions of this lease, including but not limited to, any damages or deficiency in the reletting of the Leased Premises,
regardless of whether such damages or deficiency occurred before or after summary process or other re-entry by Landlord. In the event
that Landlord does draw on the security deposit, Tenant shall within ten (10) days of receiving written notice from Landlord, replenish the
security deposit by the amount Landlord withdrew therefrom and failure to do so within such ten (10) day period shall constitute a default
under this Lease. In the event of a sale of the Leased Premises or any portion thereof, Landlord shall have the right to transfer said security
deposit to the new landlord upon such transfer and Landlord shall have no further liability for the security deposit.
18.

NOTICES
All notices and other communications hereunder (hereinafter collectively referred to as “notices”) required to be given or which may be
given hereunder shall be in writing and shall be sent by (a) certified or registered mail, return receipt requested, postage prepaid, or
(b) national prepaid overnight delivery service or (c) telecopy or other facsimile transmissions (followed with “hard” copy sent by national
prepaid overnight delivery service), or (d) personal delivery with receipt acknowledged in writing, directed as follows:
Landlord:

Hudson View Building #3 LLC
485 West Putnam Avenue
Greenwich, Connecticut 06830

Tenant:

ContraFect Corporation
469 7th Avenue
New York, NY 10018
(prior to the Rent Commencement Date, thereafter, notices to
Tenant shall be delivered to Tenant at the Leased Premises)

Any notice so sent by certified or registered mail shall be deemed given on the date of receipt or refusal as indicated on the return receipt.
Any notice sent by telecopy or other facsimile transmission shall be deemed given when the “hard” copy sent by national prepaid
overnight delivery service is received or refused. All other notices shall be deemed given when actually received or refused by the party to
whom the same is directed. A notice may be given either by a party or by such party’s attorney or other authorized agent. Either party may
designate by notice given to the other in accordance with the terms of this Section 18, additional or substitute parties or addresses to
whom notices should be sent hereunder.
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19.

ENVIRONMENTAL PROVISIONS.
19.1.

Hazardous Substances. The term “Hazardous Substances”, as used in this Section 19, shall include, without limitation,
flammables, explosives, radioactive materials, asbestos, polychlorinated biphanyls (PCBs), chemicals known to cause cancer or
reproductive toxicity, pollutants, contaminants, hazardous wastes, toxic substances or related materials, petroleum and petroleum
products, and substances declared to be hazardous or toxic under any law or regulation now or hereafter enacted or promulgated
by any governmental authority.

19.2.

Environmental Prohibitions. Tenant shall not cause or permit to occur:

19.3.

a.

Any violation of any federal, state, or local law, ordinance, or regulation now or hereafter enacted, related to environmental
conditions on, under, or about the Leased Premises, or arising from Tenant’s use or occupancy of the Leased Premises,
including, but not limited to, soil and ground water conditions; or

b.

The use, generation, release, manufacture, refining, production, processing storage, or disposal of any Hazardous
Substances on, under, or about the Leased Premises, or the transportation to or from the Leased Premises of any
Hazardous Substances in violation of law.

Environmental Compliance.
a.

Tenant shall, at Tenant’s expense, comply with all laws regulating the use, generation, storage, transportation, or disposal
of Hazardous Substances relating to the operation of the Leased Premises (the “Laws”).

b.

Tenant shall, at Tenant’s sole cost and expense, make all submissions to, provide all information required by, and comply
with all requirements of all governmental authorities (the “Authorities”) under the Laws in connection with the operation of
the Leased Premises.

c.

If any Authority or any third party demands that a clean-up plan be prepared and that a clean-up be undertaken because of
any deposit, spill, discharge, or other release of Hazardous Substances that occurs during the Term, at or from the Leased
Premises, or which arises at any time from Tenant’s use or occupancy of the Leased Premises, then Tenant shall, at
Tenant’s expense, prepare and submit the required plans and all related bonds and other financial assurances; and Tenant
shall carry out all work required by such clean-up plans.

d.

Tenant shall promptly provide all information regarding the use, generation, storage, transportation or disposal of
Hazardous Substances that is reasonably requested by Landlord. Tenant shall promptly notify Landlord of any and all
violations of the Laws; and, except in the case of an emergency, and subject to the next succeeding sentence, Tenant shall
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first make diligent efforts to obtain Landlord’s approval for any remedial action required in accordance with this
Section 19 as a result of any violations of the Laws. Landlord may, at its sole discretion, take any and all such remedial
action required under this Section 19 at Tenant’s sole cost and expense; and in such case, Tenant shall cooperate with
Landlord in order to prepare all documents Landlord reasonably deems necessary or appropriate to determine the
applicability of the Laws to the Leased Premises and Tenant’s use thereof, and for compliance therewith, and Tenant shall
execute all such documents promptly upon Landlord’s request. No such action by Landlord and no attempt made by
Landlord to mitigate damages under any Law shall constitute a waiver of any of Tenant’s obligations under this
Section 19.3.
e.
19.4.

20.

Tenant’s obligations and liabilities under this Section 19.3 shall survive the expiration or termination of this Lease.

Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless Landlord and its employees, agents, members,
managers, successors and assigns from all fines, suits, procedures, claims and actions of every kind and all costs, associated
therewith (including reasonable attorneys’ and consultant’s fees) arising out of or in any way connected with any deposit, spill,
discharge, release of Hazardous Substances or other violation of Law that occurs during the Term at or from the Leased Premises
to the extent caused by Tenant or its employees, agents, contractors, Visitors, sublessors, assignees, invitees, guests or
representatives, or which arises at any time, from Tenant’s failure to provide all information, make all submissions, and take all
actions required by all Authorities under the Laws. Tenant’s obligations and liabilities under this Section 19.4 shall survive the
expiration or termination of this Lease.

MISCELLANEOUS PROVISIONS
20.1.

Intentionally omitted.

20.2.

Passageways, etc. No permanent or temporary revocations or modifications of any license, permit or privilege to occupy or use or
maintain any passageway, or structure in, over or under any street or sidewalk, nor any permanent or temporary deprivation of
any existing right, privilege or easement appurtenant to the Leased Premises, including rights to use any part of the Common
Area, shall operate as or be deemed an eviction of Tenant or in any way terminate, modify, diminish or abate the obligation of
Tenant to pay all Rent and to perform each and every covenant required under this Lease provided that Tenant shall have
reasonable access to the Leased Premises.

20.3.

Tenant’s Conflicts. Tenant hereby covenants, warrants and represents that by executing this Lease and by the operation of the
Leased Premises under this Lease, it is not violating, has not violated and will not be violating any restrictive covenant or
agreement contained in any other lease or contract affecting Tenant or
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any subsidiary, affiliate, associate or any other person or entity with whom or with which Tenant is related or connected
financially or otherwise. Tenant hereby covenants and agrees to defend, indemnify and save harmless Landlord, any future owner
of the Leased Premises or any part thereof, and any mortgagee thereof against and from all liabilities, obligations, damages,
penalties, claims, costs and expenses, including attorneys’ fees, paid, suffered or incurred by them or any of them an a result of
any breach of the foregoing covenant. Tenant’s liability under this covenant extends to the acts and omissions of any subtenant,
and any agent, servant, employee or licensee of Tenant or any subtenant of Tenant.
20.4.

Relationship of the Parties. Nothing contained herein shall be deemed or construed, by the parties hereto, nor by any third party,
as creating the relationship of principal and agent, of partnership or of joint venture between the parties hereto, it being understood
and agreed that neither the method of computation of rent nor any other provision contained herein, nor any acts of the parties
hereto, shall be deemed to create any other relationship than that of Landlord and Tenant.

20.5.

Binding Effect. This Lease shall be binding upon and inure to the benefit of Landlord and Landlord’s successors and assigns.
This Lease shall be binding upon and inure to the benefit of Tenant and Tenant’s successors and permitted assigns.

20.6.

Exhibits. All Exhibits attached to this Lease are made a part of this Lease and incorporated by this reference into this Lease.

20.7.

Entire Agreement. This Lease and the Exhibits attached to this Lease set forth all the covenants, promises, assurances,
agreements, representations, conditions, warranties, statements and understandings (the “Representations” collectively) between
Landlord and Tenant concerning the Leased Premises and the Building, and there are no representations, either oral or written,
between them other than those in this Lease. This Lease supersedes and revokes all previous negotiations, arrangements, letters of
intent, offers to lease, reservations of space, lease proposals, brochures, representations and information conveyed as to the
Leased Premises, whether oral or in writing, between the parties or their respective representatives or any other person purporting
to represent Landlord or Tenant. Tenant acknowledges that it has not been induced to enter into this Lease by any representations
not set forth in this Lease, it has not relied on any such representations, no such representations shall be used in the interpretation
or construction of this Lease and Landlord shall have no liability for any consequences arising as a result of any such
representations. No subsequent alteration, amendment, change or addition to this Lease shall be binding upon Landlord or Tenant
unless in writing signed by both parties.

20.8.

Signing. The signing of this Lease by Tenant and delivery of this Lease to Landlord or its property manager does not constitute
a reservation of or option for the Leased Premises or an agreement to enter into a Lease and this Lease shall
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become effective only if and when Landlord signs and delivers same to Tenant: Tenant shall deliver to Landlord concurrently with
the delivery to Landlord of a signed Lease, certified resolutions of Tenant’s Board of Directors authorizing the signing and
delivery of this Lease and the performance by Tenant of its obligations under this Lease.
20.9.

No Accord. No payment by Tenant or receipt by Landlord of a lesser amount than any installment or payment of Rent due shall
be deemed to be other than on account of the amount due, and no endorsement or statement on any check or any letter
accompanying any check or payment of Rent shall be considered an accord and satisfaction. Landlord may accept such check or
payment without prejudice to Landlord’s right to recover the balance of such installment or payment of Rent or pursue any other
remedies available to Landlord. No receipt of money by Landlord from Tenant after the termination of this Lease or Tenant’s right
to possession of the Leased Premises shall reinstate, continue or extend the Term. Landlord may allocate payments received from
Tenant to outstanding account balances of Tenant under this Lease in the manner determined by Landlord and Landlord shall not
be bound by any allocations of such payments made by Tenant by notation or endorsement on checks or otherwise.

20.10. Broker. Tenant represents to Landlord that Tenant has not dealt with any real estate broker, salesperson, or finder in connection
with this Lease, and no such person initiated or participated in the negotiation of this Lease, or showed the Leased Premises to
Tenant. Tenant agrees to indemnify, defend and hold harmless Landlord, and its agents, property manager, contractors and
employees, from and against any and all claims, demands, liabilities, actions, damages, costs and expenses (including reasonable
attorneys’ fees) for brokerage commissions or fees arising out of a breach of such representation.
20.11. Force Majeure. Landlord shall not be considered in default of any of the terms, covenants and conditions of this Lease on
Landlord’s part to be performed, if Landlord fails to timely perform same and such failure is due in whole or in part to any strike,
lockout, union labor trouble (whether legal or illegal), civil disorder, inability to procure materials, failure of power, restrictive
governmental laws and regulations, riots, insurrections, war, fuel shortages, accidents, casualties, Acts of God, acts caused
directly or indirectly by Tenant (or Tenant’s agents, employees or invitees) or any other cause beyond the reasonable control of
Landlord.
20.12. No Waiver. The receipt by Landlord of any Rent with knowledge of the breach of any covenant of this Lease by Tenant shall not
be deemed a waiver of such breach or any subsequent breach of this Lease by Tenant and no provision of this Lease and no
breach of any provision of this Lease shall be deemed to have been waived by Landlord unless such waiver be in writing signed
by Landlord. Notwithstanding any cancellation or termination of this Lease, nothing herein shall be consumed to release Tenant
from any liability or responsibility (whether then or thereafter occurring) with respect to any acts, omissions or obligations of
Tenant occurring prior to such cancellation or termination, all of which shall survive such cancellation or termination.
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20.13. Captions. Section and Section captions in this Lease are inserted only as a matter of convenience and in no way define, limit,
consume or describe the scope or intent of such Section and Section captions.
20.14. Applicable Law. This Lease shall be construed in accordance with the laws of the State of New York.
20.15. Notice of Lease. Tenant agrees not to record this Lease but each party hereto agrees, at the request of the other, to execute a Notice
of Lease in recordable form complying with applicable law and reasonably satisfactory to Landlord’s attorneys. In no event shall
such documents set forth the Rent or other charges paid by Tenant hereunder. Notwithstanding any provisions of this
Section 20.15, Tenant may submit a copy of this Lease to Tenant’s insurer with respect to the Leased Premises.
20.16. Severability. If any clause, phrase, provision or portion of this Lease or the application of same to any person or circumstance
shall be invalid or unenforceable under applicable law such event shall not affect, impair or render invalid or unenforceable the
remainder of this Lease, nor any other clause phrase, provision or portion of this Lease, nor shall it affect the application of any
clause, phrase, provision or portion of this Lease to other persons or circumstances.
20.17. No Construction Against Preparer of Lease. This Lease has been prepared by Landlord and its professional advisors and
reviewed by Tenant and its professional advisors. Landlord, Tenant and their separate advisors believe that this Lease is the
product of all of their efforts, that it expresses their agreement and that it should not be interpreted in favor of either Landlord or
Tenant or against either Landlord or Tenant merely because of their efforts in preparing it.
20.18. Intentionally omitted.
20.19. Usury. It is the intent of Landlord and Tenant to comply at all times with applicable usury laws. If at any time such laws would
render usurious any amounts called for under this Lease, then it is Landlord’s and Tenant’s express intention that such excess
amount be immediately credited toward Rent and the provisions hereof and thereof be immediately deemed to be reformed and the
amounts thereafter collectible hereunder reduced to comply with the then applicable laws, without the necessity of the execution of
any further documents.
20.20. Definition of Landlord: Landlord’s Liability. The word “Landlord” is used herein to include Landlord named above as well as its
successors and assigns, each of whom shall have the same rights, remedies, powers, authorities and privileges as it would have
had if it originally signed this Lease as Landlord. Any such person, whether or not named herein, shall have no liability hereunder
after it ceases to hold title to the Leased Premises. Neither Landlord nor any principal of Landlord nor the owner of the Leased
Premises, whether disclosed or undisclosed, shall have any personal liability with respect to any of the provisions of this Lease or
the Leased Premises.
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20.21. Expansion Option.
a.

Provided that this Lease is in full force and effect, Tenant shall have the exclusive option, to be exercised by notice (the
“Election Notice”) as hereinafter provided, to include in this Lease for one (1) year as part of the Leased Premises, (i) that
eastern portion of the third (3rd) f1oor of the Building which is presently vacant and does not include the Leased Premises,
and contains approximately 15,000 rentable square feet as shown on Exhibit B-2 (the “Entire East Side”).Tenant shall have
the exclusive option to lease the Expansion Space, as of a delivery date to be mutually agreed upon by the parties, but not
greater than ninety (90) days from the date of the Election Notice.

b.

Any Election Notice shall be irrevocable upon delivery and time shall be of the essence in connection with the exercise of
the Expansion Option hereunder. If Tenant does not elect to include the Expansion Space as part of the Leased Premises
within one (1) year of the Lease Commencement Date, Tenant shall be deemed to have waived its expansion rights with
respect to the Expansion Space.

c.

The Minimum Annual Rent for the Expansion Space shall be at the same per square foot rental rate as the entire Leased
Premises and pursuant to all of the same Lease terms as set forth herein, including but not limited to, parking spaces, office
space build out, laboratory buildout and/or rent.

d.

In the event Tenant duly and properly exercises the Expansion Option, the Expansion Space shall automatically become
part of the Leased Premises covered by this Lease without execution of an amendment to this Lease. At the request of
either party, the parties shall promptly execute and deliver a written amendment to this Lease reflecting the addition of the
expansion Space as part of the Leased Premises for the remainder of the Term, the increase of the Minimum Annual Rent
and additional rental.

20.22. Right of First Offer. Provided Tenant is not in default under the terms and conditions of this Lease beyond the expiration of any
applicable notice and grace period, if at any time during the Term, Landlord shall desire to lease the Second (2nd) Floor (or if
Landlord receives an offer for same that Landlord desires to accept) (such applicable space, the “Potential Offering Space”), then
before offering to lease the Potential Offering Space to such other party (or accepting any such unsolicited offer), Landlord shall
deliver to Tenant a notice (the “ROFO Offer”) setting forth the rental rate and all other material terms and conditions upon which
Landlord would be willing to lease the Potential Offering Space (or, if applicable, enclosing a copy of the other party offer).
Tenant shall, by written
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notice to be delivered to Landlord before 5:00 p.m. on the twentieth (20th) Business Day following Tenant’s receipt of the ROFO
Offer (such 20-Business Day period, the “ROFO Offer Response Period”), TIME BEING OF THE ESSENCE WITH
RESPECT TO SUCH TIME AND DATE, either (i) accept the ROFO Offer or (ii) decline the ROFO Offer. If Tenant fails to
give a notice by the expiration of the ROFO Offer Response Period, it will be deemed to have declined the ROFO Offer. If
Tenant accepts the ROFO Offer, then it shall enter into a lease amendment agreement reasonably acceptable to both Tenant and
Landlord to lease all the Potential Offering Space on the terms and conditions stated in the ROFO Offer. If Tenant fails to accept
the ROFO Offer during the ROFO Offer Response Period, then, except as expressly provided below, Tenant’s right of first offer
shall terminate, Tenant’s rights to the space shall no longer be effective and Landlord shall have the right to lease the Potential
Offering Space to any person or entity on not materially less favorable economic terms set forth in the ROFO Offer without being
subject to any rights of Tenant, and Tenant shall have no further rights. If Tenant fails to accept the ROFO Offer during the
ROFO Offer Response Period and thereafter Landlord desires to accept an offer to lease the Potential Offering Space from any
person or entity on terms that are on materially less favorable economic terms, Landlord shall be required to deliver another
ROFO Offer to Tenant in accordance with the provisions of this Section. Further, if Landlord fails to lease the Potential Offering
Space to another party within three (3) months after Tenant’s rejection or deemed rejection of such space, then Tenant shall once
again have the option to lease the Additional Space pursuant to this Article. “Materially less favorable economic terms” shall mean
a difference office (5%) percent.
20.23. Delay Damages.
a.

Landlord’s Laboratory Space work set forth in Section 1.1(i) must be fully completed so that a temporary and/or final
certificate of occupancy is issued for the laboratory space by May 31,2011 TIME BEING OF THE ESSENCE. For
every month that Landlord has not obtained a temporary and/or final certificate of occupancy for the laboratory space
beyond May 31, 2011 TIME BEING OF THE ESSENCE, Tenant shall be given two (2) free months of rent. For
example, if Landlord has not obtained a temporary and/or final certificate of occupancy for the Laboratory Space by
May 31, 2011 TIME BEING OF THE ESSENCE, then two months rent is waived by Landlord. If Landlord has not
obtained a temporary and/or final certificate of occupancy for the Laboratory Space by June 30, 2011 TIME BEING OF
THE ESSENCE, then an additional two months rents are also waived by Landlord.

b.

Landlord’s Laboratory Space work set forth in Section 1.1(j) must be fully completed so that a temporary and/or final
certificate of occupancy is issued for the office space by June 30, 2011 TIME BEING OF THE ESSENCE. For every
month that Landlord has not obtained a temporary and/or final certificate of occupancy for the office space beyond
June 30,
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2011 TIME BEING OF THE ESSENCE, Tenant shall also be given two (2) free months of rent. For example, if
Landlord has not obtained a temporary and/or final certificate of occupancy for the Office Space by June 30, 2011 TIME
BEING OF THE ESSENCE, then two months rent is waived by Landlord. If Landlord has not obtained a temporary
and/or final certificate of occupancy for the Office Space by July 31, 2011 TIME BEING OF THE ESSENCE, then an
additional two months rents are also waived by Landlord.
WITNESSES:

LANDLORD: HUDSON VIEW BUILDING #3
LLC
By: /s/ Joseph Cotter
Joseph Cotter
As Its: Managing Member
and/or Authorized Agent
TENANT:
CONTRAFECT CORPORATION
By: /s/ Robert Nowinski
Robert Nowinski,
As Its: Chief Executive Officer
31

Exhibit A-1

Exhibit B-1

Exhibit B-2

Exhibit C
CONTRAFECT CORP
Upgrades as per plans dated 11-03-10
Revised 11-09-10
Carpentry

•
•

•
•
•
•
•
•

Standard carpentry:
Sheetrock walls, solid birch doors with standard hardware, Armstrong Cortega 2x4 suspended ceiling tile in 15/16” grid
Upgraded carpentry:
225’ of Extruded aluminum frames, 30” transom
Twenty one (21) 3’x7’ aluminum frames.
Three (3) 6’x7’ aluminum frames.
28’ of 10’ high glass walls at Conference Room 317.
1⁄2” glass frameless door for entry area (6x7)
Upgraded Budget:
$43,557.64
Upgraded Budget Break out
$19,686.24 for 558 sf of framed glass transom. ($35.28 per sf)
$5,953.50 for (21) 3’x7’ alum door frames. ($283.50 per frame)
$1,039.50 for (3) 6’x7’ alum door frames. ($346.50 per frame)
$9,878.40 for 28’ of 10’ high glass wall. ($35.28 per sf)
$7,000.00 for 6’x7’ frameless glass door & hardware at entry.
Curved Walls
Upgraded Budget: $3,414.00
Ceilings in Conference Room 317 & 329 to be Cirrus Boarders with Supra Fina 9/16” Grid
Upgraded Budget: $2,010.00
Ceilings for Offices & Hallways to be Dune with Supra Fina 9/16” Grid
Upgraded Budget: $15,598.00
Ceilings in Hallway on 45 degree angle
Upgraded Budget: $2,244.00
Construct soffits as per plan.
Upgraded Budget: $7,710.00
Ceilings in Boardroom Room 308 to be Woodworks Vector Ceiling with Supra Fine 9/16” Grid.
Upgraded Budget: $17,500.00

•

•
•
•
•
•
•
•
•
•

Standard finishes:
Carpet ($22.00 per SY)
Upgraded finishes:
Upgraded Budget: $44,202.20
Furnish & install Bentley broadloom carpet in lieu of specified carpet on drawing.(760 SY)
(Carpet to be Modern Foundation, Distinctive Ikat or Tall Story, color to be selected)
Upgraded Budget: $13,885.20
Furnish & Install Armstrong Static Dissipating Tile, color to be selected. (180 sq ft)
Upgraded Budget: $2,948.00
Furnish & install Forbo Marmoleum Sheet Vinyl Real series color to be selected. (54 sq ft)
Includes labor to heat weld seams in sheet vinyl
Upgraded Budget: $4,261.00
Ceramic floor tile. Furnish & Install standard grade 2 x 2 ceramic mosaic tile, color to be selected. (100 sq ft)
Upgraded Budget: $1,323.00
Ceramic wall tile. Furnish & install standard grade 6 x 6 ceramic wall tile, color to be selected. (200 sq ft)
Upgraded Budget: $2,520.00
Furnish & install standard grade ceramic base to match wall tile. (108 lf)
Upgraded Budget: $353.00
Furnish & install standard grade ceramic bullnose tile to match wall tile. (108 lf)
Upgraded Budget: $245.00
Furnish & install Dal 24 x 24 City View Color District Gold. (778 sq ft)
Upgraded Budget: $17,155.00
Furnish & install standard grade pre finished cherry wood.
Upgraded Budget: $1,512.00
Plumbing

•
•

Standard plumbing:
Plumbing of Kitchenette.
Upgraded plumbing:
CEO Lav, President Lav, Boardroom sink/faucet & Water heaters
Upgraded Budget: $24,800.00

Electrical

•

•
•
•
•
•
•
•
•
•

Standard lighting:
2x4 parabolic lighting
upgraded lighting:
Total Upgraded Budget: $60,202.25
A – 2x2 Direct/Indirect Fluorescent (98)
Upgraded Budget: $19,722.25 ($201.25 each)
C – Louis Poulsen ‘AJ Cirkul’ 18.3 Semi Recessed, Brass (3)
Upgraded Budget: $9,487.50 ($3,162.50 each)
D – Lightolier 6” Recessed Directional (4)
Upgraded Budget: $1,035.00 ($258.75 each)
M – Tech Lighting Two Circuit Monorail Satin Nickel (1)
Upgraded Budget: $4,025.00 each
P – Solavanti ‘Tonga I’ (3)
Upgraded Budget: $3,363.75 ($1,121.25 each)
P2 – Louis Poulsen ‘Orbiter’ Pendant (4)
Upgraded Budget: $8,740.00 ($2,185.00 each)
R – Lightolier ‘DT’ Tiered Rings 6” Recessed Polished Alum. (9)
Upgraded Budget: $3,363.75 ($373.75 each)
S – Louis Poulsen ‘Orbiter’ Sconce (4)
Upgraded Budget: $8,740.00 ($2,185 each)
W – Wall/Mirror Linear Light (2)
Upgraded Budget: $1,725.00 ($862.50 each)

Notes:
• Wall finish upgrades not included at this time.
Total Upgraded budget cost if all the above are selected:

$ 221,238.09

Exhibit D

Exhibit F

EXHIBIT 10.3
LEASE AGREEMENT
THIS LEASE AGREEMENT (this “Lease”) made as of the date and year set forth below, by Hudson View Building #3 LLC (“Landlord”),
having an address at 485 West Putnam Avenue, Greenwich, Connecticut, 06830 and ContraFect Corporation, a Delaware corporation
(“Tenant”), having an address at 28 Wells Avenue, 3rd Floor, Yonkers, New York 10701.
WITNESSETH:
1.

BASIC LEASE PROVISIONS AND ENUMERATION OF EXHIBITS
1.1

Basic Lease Provisions.
a.

ADDRESS OF LANDLORD: 485 West Putnam Avenue, Greenwich, Connecticut 06830.

b.

COMMON AREA: That area more particularly described on Exhibit A-1 attached hereto.

c.

BUILDING: The improvements at 28 Wells Avenue, Yonkers, New York known as i.park Hudson, Building #3 and more
particularly described on Exhibit A-1.

d.

DATE OF LEASE: January 1, 2012.

e.

EFFECTIVE DATE: The date on which this Lease is fully executed and delivered by Landlord and Tenant, and when Tenant
delivered to Landlord, simultaneously with Tenant’s delivery of the Tenant-executed lease.

f.

EXPIRATION DATE: December 31, 2027.

g.

I.PARK: That parcel of land and the improvements thereon known as i.park Hudson, Yonkers, NY and shown on
Exhibit A-1 attached hereto.

h.

Intentionally omitted.

i.

LEASED PREMISES WORK AND LANDLORD ALLOWANCES: Certain interior leasehold improvements will be
performed by Tenant at the Tenant’s sole cost and expense (collectively, the “Fourth Floor Space Work”) to the Fourth
Floor Premises (as hereinafter defined). Provided Tenant is not in default under any of the terms and conditions of this
Lease beyond applicable notice and cure periods, Landlord shall pay to or on behalf of Tenant, a construction allowance
(“Landlord Allowance”) in the
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amount of Thirty-Five and 00/100 Dollars ($35.00) per square foot for the Fourth Floor Space Work related to (A) the 4th
Floor Office Space, (B) the 4th Floor Open Office Space and (C) the 4 Floor Laboratory Space in order to construct said
portions of the Leased Premises (i.e., at 22,560 square feet, the Landlord Allowance for the Fourth Floor Space Work
associated with the Lease Premises totals $789,600.00 (i.e., 22,560 square feet x $ 35.00 per square foot)). Landlord’s
allowance will be paid by Landlord either directly to Tenant or to the applicable contractor(s) on Tenant’s behalf and at
Tenant’s direction. Landlord shall distribute the applicable portion of Landlord’s Allowance once every four weeks for work
performed based on the AIA Construction Requisition attached hereto as Exhibit D within fifteen (15) calendar days of
Landlord’s receipt of each such AIA Construction Requisition for the Fourth Floor Space Work. Landlord shall have its own
representative approve such work. In the event that the Fourth Floor Space Work costs Tenant less than the Landlord
Allowance then any unused portion of the Landlord Allowance shall be paid directly to Tenant by Landlord.
j.

Intentionally omitted.

k.

LEASE COMMENCEMENT DATE: January 1, 2012. Furthermore, this is the date that Tenant shall start to first pay rent,
except as expressly set forth herein.

l.

LEASED PREMISES: Approximately 22,560 rentable square feet, comprised of (i) approximately 8,155 rentable square feet
of office space located on the 4th Floor of the Building and identified on Exhibit B-1 attached hereto as “Office Space” (the
“4th Floor Office Space”), (ii) approximately 7,000 rentable square feet of open office space located on the 4th Floor of the
Building and identified on Exhibit B-1 attached hereto as “Open Office Space” (the “4th Floor Open Office Space”) and
(iii) approximately 7,405 rentable square feet of laboratory space located on the 4th Floor of the Building and identified on
Exhibit B-1 attached hereto as “Laboratory Space” (the “4th Floor Laboratory Space”; and, together with the 4th Floor Office
Space and the 4th Floor Open Office Space, the “Fourth Floor Premises” and/or the “Leased Premises”).

m.

MINIMUM ANNUAL RENT. See Exhibit C attached hereto. Exact square footage of each portion of the Leased Premises
to be confirmed and/or adjusted prior to July 1, 2012.

n.

PARKING SPACES. Tenant shall have the right to use up to sixty (60) parking spaces, as needed pursuant to a written
notice from Tenant to Landlord, in a portion of the Common Area within reasonable proximity to the Building.
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o.

PERMITTED USE. Subject to the provisions of this Lease, the provisions of all applicable permits and licenses and the
provisions of all applicable local, state and federal law, Tenant shall use and occupy the Leased Premises as follows, and for
no other purpose whatsoever: for general office use and for purposes incidental thereto and as a medical research and/or
process development laboratory. In the event Tenant assigns this interest in the Lease or sublets the Leased Premises pursuant
to the provisions of Article 11 hereof, the Leased Premises may be used for another lawful use, subject to the Landlord’s
consent, which shall not be unreasonably withheld or delayed. Tenant will not use or occupy or permit the use or occupancy
of the Leased Premises for any purpose which is forbidden by law, ordinance or governmental or municipal regulation or
order; or permit the maintenance of any public or private nuisance; or do or permit any other thing which may disturb the
quiet enjoyment of any other tenant of the Building; or keep any substance or carry on or permit any operation which might
emit offensive odors or conditions into other portions of the Building or use any apparatus which might make undue noise or
create vibrations in the Building; or permit anything to be done which would increase the fire and extended coverage
insurance rate on the Building or contents, provided that if there is any increase in such rate by reason of acts of Tenant, then
Tenant agrees to pay such increase promptly upon demand therefor by Landlord. Payment by Tenant of any such rate
increase shall not be a waiver of Tenant’s duty to comply herewith. However, Landlord represents that its insurance rate
coverage premiums already take into consideration a Tenant that will operate a biotechnology laboratory in the Leased
Premises and expects no increase in premiums based on Tenant’s ordinary use of the Leased Premises. Landlord represents
that the Building is located in a building zone that allows Tenant’s permitted uses of the Leased Premises.

p.

PROPERTY: The Building together with the land upon which it is situated.

q.

REGULAR BUSINESS HOURS: 24 hours a day – everyday.

r.

RENEWAL TERMS: Those two five (5) year terms commencing on the Expiration Date and the Expiration Date of the First
Renewal Term respectively.

s.

RENT: The Minimum Annual Rent, together with all additional rent (if any) for which shall be due and payable hereunder.
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t.

RENT COMMENCEMENT DATE: The Rent Commencement Date for the Leased Premises shall be the Lease
Commencement Date subject to the following terms:
i)

Tenant shall take possession of the 4th Floor Office Space as of January 1, 2012, but shall not commence paying
Minimum Annual Rent until July 1, 2012.

ii)

Tenant shall take possession of the 4th Floor Laboratory Space as of January 1, 2012, but shall not commence paying
Minimum Annual Rent until July 1, 2013.

iii)

Tenant shall take possession of the 4th Floor Open Office Space as of January 1, 2012, and shall commence paying
Minimum Annual Rent on January 1, 2014.

u.

TENANT’S SHARE OF BUILDING FOR THIS LEASE: 15.04%.

v.

TERM: The term of the Lease shall run from the date hereof to the Expiration Date unless such term is extended pursuant to
the provisions of Section 2.4 of this Lease.

w.

UNAVOIDABLE DELAYS: Delays resulting from acts of God, governmental restrictions or guidelines (not including
those imposed by the City of Yonkers Building Department), strikes, disturbances, national shortages of materials and
supplies and from any other causes or events whatsoever beyond Landlord’s reasonable control.

1.2

Significance of a Basic Lease Provision. Each reference in this Lease to any of the Basic Lease Provisions contained in Section 1.1
shall be deemed and construed to incorporate all of the terms provided under each of such Basic Lease Provisions and such
provisions shall be read in conjunction with all other provisions of this Lease applicable thereto. References to other sections
appearing in Section 1.1 of this Lease are intended to designate some of the other places in this Lease where additional provisions
applicable to the particular Lease provision appear. These references are for convenience only and shall not be deemed exhaustive.

1.3

Enumeration of Exhibits. The Exhibits enumerated in this section and attached to this Lease are incorporated herein by this reference
and are to be construed as part of this Lease.
Exhibit A-1.

Site Plan showing the layout of i.park, the Building and Common Area.

Exhibit B-1.

Plan of the Leased Premises.

Exhibit B-2.

Plan of the 3rd Floor ROFR Space.

Exhibit B-3.

Plan of the 4th Floor ROFR Space.

Exhibit C.

Minimum Annual Rent Schedule.

Exhibit D.

Form of AIA Requisition.
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2.

LEASED PREMISES AND TERM
2.1

Grant of Lease. Landlord hereby leases and demises to Tenant, and Tenant hereby leases from Landlord, subject to and with the
benefit of the terms of this Lease, the Leased Premises.

2.2

Property. Landlord reserves the right to change the Common Areas, and the tenancies in the Common Areas. However, the new
name and Tenant’s parking spaces around the Building shall not be changed without Tenant’s consent. The Leased Premises as now
configured is shown on the Plan attached as Exhibit B-1 to this Lease. Landlord agrees that the Building name and address will be
28 Wells Avenue, Yonkers, New York and not i.Park Hudson. Landlord, at its sole cost and expense, shall remove all i.Park
Hudson signage from the subject Building prior to the Lease Commencement Date and replace it with new high-end signage
reflecting the building name as 28 Wells Avenue that is mutually agreeable between Landlord and Tenant. Additionally, if Tenant
occupies and is paying Rent for fifty thousand (50,000) or more square feet within the Building, Landlord shall, at its cost and
expense, install signage provided and paid for by Tenant, and approved by Landlord in its reasonable discretion, to be affixed to the
exterior of the Building in a location mutually agreeable by the Landlord and Tenant. Tenant shall obtain, at its sole cost and expense,
all necessary permits, licenses and approvals for such signage.

2.3

Square Footage of Building. The rentable area of the Building may at any time during the Term be measured by authorized
representatives of Landlord or Tenant. If that measurement discloses a different rentable or usable area for the Building than is
shown in subparagraph 1.1(c) above, then “Minimum Annual Rent” and “Tenant’s Share,” both defined in Section 1.1, shall be
adjusted accordingly.

2.4

Term of Lease.
a.

Initial Term. Subject to any provisions herein to the contrary, the term of this Lease and all obligations of Tenant hereunder
(other than the obligation to Minimum Annual Rent herein) shall commence on the Lease Commencement Date and shall
expire on the Expiration Date, or extended as provided in this Lease. The obligation to pay Minimum Annual Rent shall
commence on the Lease Commencement Date and continue throughout the Term and the Renewal Term, if applicable.

b.

Renewal Term:
i)

Provided that no event of default has occurred or is occurring under this Lease, and further provided that Tenant
delivers written notice to Landlord that it wishes to extend the term of this Lease at least six (6) months prior to the
Expiration Date, the Tenant shall have the option to renew this Lease with respect to all of the Leased Premises
throughout the Renewal Term.
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During the Renewal Term, the Minimum Annual Rent shall be in the amount set forth in Section 1.1 above and all
other terms and conditions set forth in this Lease shall remain in full force and effect.
Tenant may only extend the term of this Lease pursuant to this Section 2.4(b) if Tenant shall extend the term of that
certain Lease Agreement dated December 2010 between Landlord and Tenant for certain premises located on the third
floor of the Building and totaling approximately 15,040 rentable square feet (the “Other Lease”).
2.5

3.

Quiet Enjoyment. Landlord covenants that Tenant, on paying the rents, the Tenant’s contribution and performing all of Tenant’s
obligations pursuant to this Lease, shall peacefully and quietly have, hold and enjoy the Leased Premises throughout the Term
without hindrance or molestation by anyone claiming by or through Landlord, subject, however, to the exceptions, reservations and
conditions of this Lease.

TENANT’S WORK
3.1

Tenant Approvals. Tenant is performing all of the Fourth Floor Space Work. Therefore, Landlord shall cooperate with Tenant in all
reasonable respects to obtain all necessary permits, licenses and approvals to complete the Fourth Floor Space Work and operate the
Leased Premises in the manner described hereunder. Tenant promptly shall provide, upon receipt of any such permits, licenses and
approvals, Landlord with a copy of the same.

3.2

Fixtures. All readily movable furnishings, fixtures and equipment (including but not limited to lab casework, lab equipment and
vivarium) owned and used by Tenant, exclusive of readily movable furnishings, fixtures and equipment owned by Landlord (if any),
in title Leased Premises shall at all times during the Term be and remain the property of Tenant without regard to the means by
which they are installed in or attached to the Leased Premises. Upon expiration of this Lease and provided that Tenant is not in
default hereunder, Tenant, on its own or at Landlord’s request, shall remove any or all its furnishings, fixtures and equipment as it
wants to or that Landlord shall require (excluding Landlord’s furnishings, fixtures and equipment) and restore the Leased Premises
and any furnishings, fixtures and equipment not removed by Tenant as provided above shall become the property of Landlord upon
the expiration of the Term or termination of Tenant’s right to possession of the Leased Premises. Landlord may charge as additional
rent hereunder any costs expended in the removal of fixtures, equipment and furnishings which despite Landlord’s request are not
removed upon the expiration or sooner termination of the Term. Tenant shall be required to remit payment for such costs within
fifteen (15) days of Landlord’s demand for same. The provisions of this section shall survive the termination of this Lease.
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4.

5.

RENT
4.1

Minimum Annual Rent. Effective as of the Lease Commencement Date, Tenant agrees to pay to Landlord, Minimum Annual Rent,
in the amounts provided in Section 1.1(k) hereof, payable in advance in equal successive monthly installments on the first day of
each and every calendar month during the Term and the Renewal Term, if any; provided, however, Minimum Annual Rent shall be
prorated for the applicable portion of the first and last month in which the same is due and payable.

4.2

Payment of Rent. Rent shall be payable without demand, notice, offset or deduction. All Rent due under this Lease shall be paid by
checks payable to the order of “Hudson View Building #3 LLC” which checks shall be mailed or delivered to 485 West Putnam
Avenue, Greenwich, CT 06830, or in such other manner or at such other place as Landlord may from time to time designate to
Tenant. Rent will be prorated for partial months or years within the Term and for partial months for which Rent is payable. Tenant’s
covenant to pay Rent shall be independent of every other covenant in this Lease.

4.3

Late Payment. If Tenant shall fail to pay, within fifteen (15) days of when the same is due and payable, any Rent required to be paid
by Tenant under this Lease, such paid amounts shall bear interest from the due date thereof to the date of payment at the rate of nine
(9%) percent per annum, but in no event at a rate which is higher than the legal limit. If any installment of Rent is delinquent by more
than fifteen (15) days, Tenant shall also pay to Landlord a late charge in an amount equal to two (2%) percent of the amount of such
delinquent installment, which late charge shall be immediately due and payable without notice or demand from Landlord and which
itself shall bear interest at the rate provided above from the date due until paid.

TAXES. Tenant shall pay to Owner as additional rent, 15.04% of all increases in real estate taxes and assessments and also any
occupancy tax and “tax on rents” and other governmental levies against the Property (all of which are herein called “Taxes”) over and
above those Taxes levied and assessed against the Building for 2012/2013 (hereinafter referred to as the “Base Year”). The phrase “tax on
rents” shall mean any tax levied, assessed, or imposed in connection with the receipt of rent older this lease for the use and occupancy of
the Building, in lieu of, in whole or in part, any real estate tax upon the Building. Prior to the commencement of each year during the term
of this Lease, Owner shall furnish Tenant with a written estimate of the Tenant’s pro rata share of the Taxes for said year. Said amount
shall be payable in monthly installments equal to 1112th of the annual amount. Said payments will be subject to adjustment upon
Landlord’s receipt of actual tax bills. Tenant reserves any and all rights which Tenant may have (whether at law, equity, or otherwise) to
commence or participate in any action relating to reduction or refund of Taxes.
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6.

INTENTIONALLY OMITTED.

7.

COMMON AREAS. For purposes of this Lease, the term “Common Areas”, as such areas and facilities are herein collectively referred
to, shall mean those areas of i.park which are used in common with the Landlord, or other tenants of i.park and their respective employees,
agents, guests, invitees, contractors, vendors and customers including only, sidewalks and walkways; all entrances and exits to the
foregoing; retaining walls; delivery passages; paved surfaces; driveways; parking areas; dumpsters; storage areas; identification signs;
water, sanitary sewer, storm sewer, plumbing, gas, electric and other utility lines and services (which serve areas other than the Leased
Premises); boilers, generators, truck service-ways; loading docks; sanitary and sump facilities; and those other facilities and service areas
for common use within i.park which are used by the other tenants of i.park. Tenant is not responsible for any expenses, fees, CAM
charges and/or other costs associated with the Common Areas.

8.

LANDLORD SERVICES.
8.1

Utilities and Services Furnished by Landlord. Provided there exists no event of default by Tenant hereunder, and subject to the
conditions and in accordance with the standards set forth in this Section 8, Landlord agrees:
a.

To operate, repair and maintain the Common Areas.

b.

To furnish hot and cold water for normal lavatory, laboratory, drinking and office cleaning purposes. If Tenant requires, uses
or consumes water for any other purpose, Tenant agrees that Landlord may install, at Tenant’s expense, a meter or meters or
other means to measure Tenant’s water consumption and that Tenant shall reimburse Landlord for the cost of all water
consumed as measured by said meter or meters or as otherwise measured.

c.

To provide electricity. Electricity usage charges will be paid for by Tenant. All electricity usage at the Leased Premises shall
be measured by sub-meter or if not available by an independent utility consultant selected by the Landlord for the purpose of
establishing the cost and amount of Tenant’s electricity usage. All costs associated with the usage and determination of
Tenant’s electricity consumption including the fees of such independent utility consultant shall be paid by the Tenant to
Landlord as additional rent on the first day of each month or within ten (10) days of receipt of a statement from Landlord
regarding the same. The findings of such utility consultant shall be conclusively binding upon Landlord and Tenant.
Notwithstanding the foregoing in the event that, following the Lease Commencement Date, Landlord shall, in its sole
discretion, arrange to have Tenant’s electricity usage measured by a direct meter or meters, then upon the installation and
operation of such meters, Tenant shall pay all the costs of electricity associated with the Leased Premises directly to the utility
company supplier.
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d.

To provide steam heat as follows:
Landlord or, if applicable, a utility company will furnish steam when the outside temperature falls below 55 degrees
Fahrenheit during Regular Business Hours on business days during the period from October 1 to May 1. Landlord or, if
applicable, a utility company will also furnish steam during the period October 1 to May 1 at other than the times and days
specified in the preceding sentence when the outside temperature falls below 32 degrees Fahrenheit.
i)

It is understood that the Tenant from time to time may request from the Landlord the amount that the Landlord would
charge the Tenant for furnishing steam for heating purposes to the Leased Premises on non-business days or on
business days other than during Regular Business Hours. The Landlord thereafter will so advise the Tenant of the
amount it would charge for steam during said time periods, such amounts to be based upon the Landlord’s costs for
furnishing steam to the Leased Premises. The Tenant will not be obligated to accept, and the Landlord will not be
obligated to provide steam during the time periods referred to in this Section unless the Tenant and the Landlord agree
in writing to all the terms and conditions upon which such steam is to be provided, including the cost thereof.

e.

If any federal, state, municipal or other governmental body, authority or agency, or any public utility, assesses, levies,
imposes, makes or increases any charge, fee, rent or assessment on the Landlord, for any service, system or utility now or in
the future supplied to the Leased Premises or to any tenant, lessee, occupancy or user thereof, or to the structures or buildings
which, or a portion or portions of which, are included in the Leased Premises, (including but not limited to any sewer rent or
other charge for the use of a sewer system or systems), the Tenant shall, at the option of the Landlord exercised at any time
and from time to time by notice to the Tenant, pay, in accordance with such notice, such charge, fee, rent or assessment or
such increase thereof (or the portion thereof allocated by the Landlord to the Leased Premises or to the operations of the
Tenant under this Agreement) either directly to the governmental body, authority or agency, or to the public utility, or directly
to the Landlord, as such notice may direct. All payment to be made by the Tenant hereunder shall constitute items of
additional rent.

f.

The Landlord shall be under no obligation to supply any service or services if and to the extent and during any period that the
supplying of any such service or services or the use of any component necessary therefor shall be prohibited or rationed by
any federal, state or municipal law, rule, regulation, requirement, order or direction.
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g.

The Landlord shall have no obligation or responsibility with respect to the performance of any services or providing,
supplying or furnishing to the Tenant of any utilities or services whatsoever except as expressly provided in this Lease.

h.

Landlord shall not be responsible for the cleaning of Tenant’s premises.

i.

Landlord represents that any heating, air conditioning and ventilation system, plumbing, mechanical and/or other systems
shall be in working order on the Lease Commencement Date.

8.2

Cooperation; Payment of Charges; Approval of Special Equipment Usage. Tenant agrees to cooperate fully at all times with
Landlord and to abide by all regulations and requirements which Landlord from time to time reasonably may prescribe for the use of
the above utilities and services. Tenant agrees to pay any charge imposed by Landlord pursuant to Section 8 and any failure to pay
any excess costs as described above shall constitute a breach of the obligation to pay Rent under this Lease and shall entitle Landlord
to the rights herein granted for such breach. Tenant’s use of electricity and/or steam shall at no time exceed the capacity of the service
to the Leased Premises.

8.3

Failure, Stoppage or Interruption of Service; No Release from Obligations. Landlord shall not be liable for, and Tenant shall not be
entitled to any abatement or reduction of Rent by reason of, Landlord’s failure to furnish any of the foregoing services when such
failure is caused by repairs, riots, strikes, lockouts or other major disturbance or dispute of any character, governmental regulation,
moratorium or other governmental action, inability by exercise of reasonable diligence to obtain electricity, water or fuel, or by any
other cause beyond Landlord’s immediate control or for stoppages or interruptions of any such services for the purpose of making
necessary repairs or improvements. Failure, stoppage or interruption of any such service shall not be construed as an actual or
constructive eviction or as a partial eviction against Tenant, or release Tenant from the prompt and punctual performance by Tenant
of the covenants contained herein. Notwithstanding anything hereinabove to the contrary, Landlord reserves the right from time to
time to make reasonable modifications to the provision of utilities and services. Landlord shall use reasonable efforts to cure the
failure, stoppage or interruption of any such service.

8.4

Limitation and Unavailability of Service. Anything hereinabove to the contrary notwithstanding, Landlord and Tenant agree that
Landlord’s obligation to furnish electricity, water and steam to the Building shall be subject to and limited by all laws, rules, and
regulations of any governmental authority affecting the supply, distribution, availability, conservation or consumption of energy,
including, but not limited to, electricity, gas, oil and/or water. Landlord shall abide by all such governmental laws, rules, and
regulations and, in so doing, Landlord shall not be in default in any manner whatsoever under the terms of this Lease, and
Landlord’s compliance therewith shall not affect in any manner whatsoever Tenant’s obligation to pay the full Rent set forth in this
Lease.
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9.

8.5

Load Bearing Capacity. Tenant shall not overload any floor, roof, land surface, bulkhead, pavement, landing, pier or wharf at i.park
and shall repair, replace or rebuild any damage caused by overloads. Landlord reserves the right to prescribe from time to time in a
reasonable manner the weight and the method of transporting such load to the designated location and position of all heavy
installations which Tenant wishes to place in the Leased Premises so as to properly distribute the weight thereof. Any reasonable
cost of structural analysis shall be borne by Tenant.

8.6

Unreasonable Noise or Vibration. Tenant shall take all reasonable measures not to cause unreasonable noise or vibration that may be
transmitted to the structure of the Building or to any part of i.park to such a degree as to be objectionable to Landlord, its employees
or to any other tenants in i.park. Vibration eliminators or other devices sufficient to eliminate such unreasonable noise or vibration
shall be placed and maintained by Tenant, at Tenant’s expense if Landlord deems such measures to be required.

8.7

Interference. Tenant shall not do or permit to be done anything which may interfere with the effectiveness or accessibility of any
utility, mechanical, electrical and other systems installed or located anywhere at i.park, including without limitation the installation of
any Tenant Improvements.

REPAIRS.
9.1

Repairs by Landlord. Landlord shall, subject to Unavoidable Delays, make all necessary repairs and replacements to the foundation,
roof and exterior walls of the Building, as well as to the Common Areas, including any repairs or replacements required in order to
comply with any laws, ordinances or regulations, unless any such work is required because of damage caused by any act or
wrongful omission of Tenant, any subtenant, customer or concessionaire of Tenant or their respective employees, agents, invitees,
licensees or contractors in which case such work shall be performed by Tenant at Tenant’s sole cost and expense within 15 days of
the occurrence of such act or wrongful omission.
Landlord shall not be required to commence any such repair until 15 days after written notice from Tenant that the same is necessary.
The provision of this Section 9.1 shall not apply in the case of damage or destruction by fire or other casualty or a taking under the
power of eminent domain, in which events the obligations of Landlord shall be controlled by Section 14.

9.2

Repairs by Tenant. Except as provided in Section 9.1, all repairs and replacements to the Leased Premises, including, without
limitation, repairs and replacements to the doors, door frames, windows, window frames, plate glass, storefront, fixtures, operating
systems servicing only the Leased Premises
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(including any heating, air conditioning and ventilation system, plumbing, mechanical or other systems) interior walls and columns,
shall be performed by Tenant, at its expense. If Tenant refuses or neglects to repair or replace any portion of the Leased Premises to
the reasonable satisfaction of Landlord after fifteen (15) days notice from Landlord, or immediately (and without notice) in case of
emergency, Landlord may, but shall not be obligated to make such repairs or replacements without liability to Tenant for any loss or
damage which may come to Tenant, its merchandise, fixtures or other property or to its business, by reason thereof, and upon
completion thereof, Tenant shall promptly pay Landlord in accordance with Section 16.7 hereof.
10.

SUBORDINATION
10.1 This Lease, and all rights of Tenant hereunder, are and shall be (a) subject and subordinate in all respects to all present and future
mortgages, which may now or hereafter affect i.park and/or the Leased Premises. The foregoing shall extend to each and every
advance made or hereafter to be made under such mortgages, and to all renewals, modifications, replacements and extensions of
such mortgages. This Section shall be self-operative and no further investment of subordination shall be required. In confirmation of
such subordination, Tenant shall promptly execute and deliver any investment, in recordable form if required, that Landlord, or the
holder of any superior mortgage or any of their respective successors in interest may request to evidence such subordination. If
Tenant fails to execute any investment required to be executed by Tenant under this Section 10 within ten (10) days after request,
Tenant irrevocably appoints Landlord as its attorney-in-fact, in Tenant’s name, to execute such instrument.

11.

ASSIGNMENT AND SUBLETTING
11.1 Prohibitions. Tenant for itself, its successors and assigns, expressly covenants that it shall not by operation of law or otherwise
assign, sublet, hypothecate, encumber or mortgage this Lease, or any part thereof, or permit the Leased Premises, to be used by
others (pursuant to any employment, management, franchise, license or concessionaire agreement, or otherwise) without the prior
written consent of Landlord in each instance which consent shall not be unreasonably denied by Landlord. For purposes of this
Section 11, “assignment” shall not include any change in the control of Tenant, merger or sale of stock in the Tenant Corporation or
sale of the Tenant’s assets which may be freely done by Tenant and will not constitute an assignment of this Lease. Without
Landlord’s prior written consent, any attempt by Tenant to assign, sublet, encumber or mortgage this Lease shall be null and void.
The consent by Landlord to any assignment, mortgage, hypothecation, encumbrance, subletting or use of the Leased Premises by
others, shall not constitute a waiver of Landlord’s right to withhold its consent to any other or further assignment, subletting,
mortgage, encumbrance or use of the Leased Premises by others. Without the prior written consent of Landlord, this Lease and the
interest therein of any assignee of Tenant herein, shall not pass by operation of law, merger, consolidation, reorganization
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or otherwise, and shall not be subject to garnishment or sale under execution in any suit or proceeding which may be brought against
or by Tenant or any assignee of Tenant. The absolute and unconditional prohibitions contained in this Section 11 and Tenant’s
agreement thereto are material inducements to Landlord to enter into this Lease with Tenant and any breach thereof shall constitute a
material default hereunder permitting Landlord to exercise all remedies provided for herein or by law or in equity on a default of
Tenant.
11.2 No Release. In no event shall any assignment or subletting to which Landlord may consent, release or relieve Tenant from its
obligations to fully observe or perform all of the terms, covenants and conditions of this Lease on its part to be observed or
performed.
11.3 Costs. Tenant shall pay Landlord’s reasonable costs, charges and expenses, including attorney’s fees, incurred in connection with its
review of any proposed assignment or proposed sublease, whether or not Landlord approves such transfer of interest, which costs,
charges and expenses shall not exceed $1,500.00 in any one instance.
12.

TENANT’S INSURANCE REQUIREMENTS
12.1 Coverage. Ten ant hereby agrees to maintain m responsible companies approved by Landlord (which approval shall not be
unreasonably withheld), at Tenant’s sole expense, comprehensive public liability and personal property damage insurance, including,
without limitation, fire, legal liability and contractual liability insurance coverages, insuring Landlord, any property manager of
Landlord, Landlord’s mortgagee and Tenant, their beneficiaries and agents, as their interests may appear, against all, claims,
demands, or actions for injury, death or damage to property and protecting Landlord, any property manager of Landlord, and Tenant
from all causes, including their own negligence, in an amount of not less than Three Million ($3,000,000) Dollars arising out of any
one occurrence, made by or on behalf of any person, firm or corporation, arising from, related to, or connected with the conduct and
operation of Tenant’s business in the Leased Premises, and anywhere upon the Leased Premises and, in addition, and in like
amounts, covering Tenant’s contractual liability under all indemnification clauses included in this Lease (specifically including,
without limitation, the hold harmless clause set forth in Section 13.1(b) below). Tenant shall maintain business interruption
insurance respecting its operation of its business in the Leased Premises in an amount equal to all of Tenant’s fixed expenses,
including, without limitation, all Rent due under the Lease. Tenant shall maintain plate glass insurance covering all exterior plate
glass in the Leased Premises, and fire, extended coverage, vandalism, smoke, flood, earthquake, windstorm, tornado and malicious
mischief insurance and such other insurance as Landlord may from time to time reasonably require. All of said insurance shall be in
form and in responsible companies reasonably satisfactory to Landlord and shall provide that it will not be subject to cancellation,
termination or change except after at least thirty (30) days’ prior written notice to Landlord and to any mortgagee named in an
endorsement thereto. Such insurance may be provided under a blanket policy, provided that an endorsement naming Landlord (any
property manager of Landlord or Landlord’s mortgagees) as additional insureds as required herein is attached thereto.
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12.2 Binders. The policies or duly executed binders of the same (which binders shall evidence the insurance waiver of subrogation
required at Section 20.1 hereof) together with satisfactory evidence of the payment of the premium thereon, shall be deposited with
Landlord on the Lease Commencement Date, and upon renewals of such policies, not less than thirty (30) days prior to the
expiration of the term of such coverage. If Tenant fails to comply with such requirements, Landlord may, but shall not be obligated
to, obtain such insurance and keep the same in effect and Tenant shall pay Landlord the premium cost thereof with Interest upon
demand. Each such payment shall constitute additional rent payable by Tenant under this Lease, and Landlord shall not be limited in
the proof of any damages which Landlord may claim against Tenant arising out of or by reason of Tenant’s failure to provide and
keep in force insurance as aforesaid, to the amount of insurance premium or premiums not paid or incurred by Tenant and which
would have been payable upon such insurance, but Landlord, in addition to any and all other rights and remedies provided Landlord
under the terms of this Lease, shall also be entitled to recover as damages for such breach the uninsured amounts of any loss, to the
extent of any deficiency in the insurance required by provisions of this Lease.
12.3 Minimum Amount. Tenant acknowledges and agrees that, notwithstanding any provision of this Lease to the contrary, the insurance
coverage requirements set forth this Section 12, in terms of both forms of insurance and amounts of coverage, represent the
minimum protection required by Landlord and shall not constitute a representation or warranty by Landlord as to the adequacy and
sufficiency of such forms of insurance and amounts of coverage. Tenant agrees to make and rely upon an independent determination
regarding which additional forms of insurance or higher levels of coverage, if any, may be necessary or desirable in order to furnish
Landlord and Tenant adequate protection.
13.

TENANT’S ADDITIONAL COVENANTS
13.1 Affirmative Covenants. Except as already provided for in this Lease, Tenant covenants at its expense at all times during the Term
and such further time as Tenant occupies the Leased Premises or any part thereof:
a.

To pay promptly when due the entire cost of any work in the Leased Premises undertaken by Tenant so that the Leased
Premises and the Property shall at all times be free of liens for Labor and materials; to procure all necessary permits before
undertaking such work; to do all of such work in a good and workmanlike manner, employing materials of good quality; to
perform such work only with contractors and plans previously approved in writing by Landlord, if required by this Lease
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(which approval will not be unreasonably withheld); to comply with all governmental requirements; and to defend and save
Landlord and Landlord’s employees, beneficiaries and agents harmless and indemnified from all injury, loss, claims or
damage to any person or property (including the cost for defending against the foregoing) occasioned by or growing out of
such work.
b.

Tenant shall in all cases indemnify, defend and save Landlord, Landlord’s property manager, Landlord’s beneficiaries,
employees, members and agents and their respective successors and assigns harmless and indemnified from all injury, loss,
claims or damage to any person or property while on the Leased Premises or any other part of the Leased Premises from
anyone claiming by, through or under Tenant.

c.

To permit Landlord, Landlord’s property manager, Landlord’s mortgagees and their agents to enter the Leased Premises at
reasonable times for the purpose of inspecting the same, of making repairs, additions or alterations thereto or to the Common
Areas in which the same are located and of showing the Leased Premises to prospective purchasers, lenders and tenants.

d.

To promptly comply with all present and future laws, ordinances, orders, rules, regulations and requirements of all federal,
state, municipal and local governments, departments, commissions, boards and officers, and all orders, rules and regulations
of the National Board of Fire Underwriters, the local Board of Fire Underwriters, or any other body or bodies exercising
similar functions, foreseen or unforeseen, ordinary as well as extraordinary, which may be applicable to the Leased Premises
and to all or any part thereof and/or any and all facilities used in connection therewith and the sidewalks, areaways,
passageways curbs and vaults, if any, adjoining the Leased Premises, which are not part of the Common Areas or to the use
or manner of use of the Leased Premises, or the owners, tenants or occupants thereof, whether or not any such law,
ordinance, order, rule, regulation or requirement shall interfere with the use and enjoyment of the Leased Premises.

e.

To pay all costs, expenses, claims, fines, penalties and damages that may in any manner arise out of or be imposed because of
the failure of Tenant to comply with the provisions of this Section 13, and in any event to defend and indemnify Landlord
against all liability arising out of such failure. Tenant shall promptly give notice to Landlord of any notice of violation
received by Tenant. Without diminishing the obligation of Tenant, if Tenant shall at any time after five (5) days notice by
Landlord fail or neglect to comply, or to commence to comply as expeditiously as is reasonably feasible, with any of said
laws, rules, requirements, orders, directions, ordinances or regulations concerning or affecting the Leased Premises, or the
use and occupancy thereof, as hereinbefore provided, and, if a stay is necessary, shall have failed to obtain a stay or
continuance thereof, Landlord shall be at liberty to comply therewith, and all expenses consequent thereon shall be borne and
paid by Tenant in accordance with Section 16.7 hereof.
15

f.

To execute and deliver at any time and from time to time at reasonable intervals, within ten (10) days after written request by
Landlord, to Landlord, Landlord’s mortgagee or others designated by Landlord, a certificate in a form as may from time to
time be provided, ratifying this Lease and certifying: (i) that Tenant has entered into occupancy of the Leased Premises and
the date of such entry, if such is the case; (ii) that this Lease is in full force and effect, and has not been assigned, modified,
supplemented or amended in any way (or if there has been any assignment, modification, supplement or amendment,
identifying the same); (iii) that this Lease represents the entire agreement between Landlord and Tenant as to the subject
matter hereof; (iv) the Lease Commencement Date and the Expiration Date of the Term; (v) that all conditions under this
Lease to be performed by Landlord have been satisfied (and if not, what conditions remain unperformed); (vi) that, to the best
of Tenant’s knowledge, no default by either party exists in the performance or observance of any covenant or condition in
this Lease and there are no defenses or offsets against the enforcement of this Lease by Landlord or specifying each default,
defense or offset of which Tenant may have knowledge; (vii) the amount of Minimum Annual Rent or other rental, if any,
that has been paid in advance and the amount of any security deposit that has been deposited with Landlord; and (viii) the date
to which Minimum Annual Rent and all other rentals and charges have been paid under this Lease. Tenant hereby irrevocably
appoints Landlord its attorney-in-fact to execute such a certificate in the event Tenant shall fail to do so within ten (10) days
of receipt of Landlord’s request.

g.

To keep and maintain the Leased Premises in a neat, safe and orderly condition. Tenant’s maintenance of the Leased Premises
shall include, without limitation, the following: (i) cleaning the Leased Premises nightly either prior to or after closing (i.e.,
vacuuming all carpeted areas, collecting and dumping all refuse in accordance with the provisions hereof, mopping all hardsurfaced floors); (ii) periodically upgrading and replacing fixtures and other personal property. In the event Tenant fails to
maintain the Leased Premises in a first-class manner as is required hereunder, and does not cure such failure within fifteen
(15) days after notice from Landlord, then Landlord may, but shall not be obligated to, perform whatever maintenance Tenant
fails to do at Tenant’s expense without liability to Tenant for any loss or damage which may accrue to Tenant, its
merchandise, fixtures or other property or its business. If Landlord undertakes such maintenance, Tenant shall promptly pay
Landlord for the cost of such maintenance as additional rent in accordance with Section 16.7 hereof.
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h.

14.

To protect the Leased Premises from theft and vandalism and to take all necessary security measures at the closing of
Tenant’s business (including securing all doors and windows) to protect against unauthorized entry into the Leased Premises
and the Common Areas.

DAMAGE OR TAKING AND RESTORATION
14.1 Fire, Explosion or Other Casualty. If the Leased Premises, or any part thereof, shall be damaged by fire or other cause, this Lease
shall continue in full force and effect unless Landlord or Tenant elects within sixty (60) days of such casualty to terminate this Lease.
Unless Landlord or Tenant elects to terminate this Lease Landlord shall, subject to compliance with the provisions of any applicable
mortgage a, repair the damage and restore and rebuild the Leased Premises) with reasonable diligence subject to Unavoidable
Delays. If because of the casualty, repairing, or rebuilding the Building is rendered untenantable, in whole or in part, the Rent and
additional rent shall be abated. Unless tenant elected to terminate this Lease, Tenant shall promptly reopen for business after
Landlord’s repairs are completed.
14.2 Eminent Domain. In the event that the whole or substantially all of the Leased Premises shall be condemned or taken in any manner
(including agreement between Landlord and any governmental authority authorized to exercise such right) for any public or quasipublic use, this Lease shall forthwith cease and terminate as of the date of vesting of title and the Rent due from Tenant hereunder
shall be apportioned and paid to such date of vesting. In the event that only a part of the Leased Premises consisting of less than
substantially all thereof shall be so condemned or taken, then effective as of the date of vesting of title, the Rent reserved hereunder
for such part shall be equitably abated and this Lease shall continue as to such part not so taken.
If a substantial part or the whole of the Leased Premises is taken for a term of less than twelve (12) months, the Lease shall remain
in full force and effect, except that Rent shall abate during the term of such temporary taking as to the portion of the Leased Premises
so taken.
In the event of any condemnation or taking, Landlord shall be entitled to receive the entire award in the condemnation proceeding,
including any award made for the value of the estate vested by this Lease in Tenant, and Tenant hereby expressly assigns to
Landlord any and all right, title and interest of Tenant now or hereafter arising in or to any such award or any part thereof, and
Tenant shall be entitled to receive no part of such award. Notwithstanding the foregoing, the Tenant shall have the right to a separate
award for its trade fixtures, equipment and relocation costs.

15.

INTENTIONALLY DELETED
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16.

DEFAULTS BY TENANT AND REMEDIES
16.1 Defaults. It shall be an event of default: (a) if Tenant does not pay in full any and all installments of Minimum Annual Rent,
additional rent, Tenant’s Construction Deposit or any other charges or payments due under this Lease when the same are due
hereunder and such non-payment continues for ten (10) days after the due date for such payment; or (b) if Tenant violates or fails to
perform or otherwise breaches any agreement, term, covenant or condition herein contained and such violation, failure or breach
continues for thirty (30) days after notice from Landlord; provided that such thirty (30) day period shall be extended for up to an
additional ninety (90) days if such violation, failure or breach is reasonably susceptible of cure but cannot reasonably be cured
within such thirty (30) day period, and Tenant is diligently proceeding with such cure; or (c) if Tenant vacates or abandons the
Leased Premises, or fails to carry on its business at the Leased Premises for a period of thirty (30) consecutive days unless due to
casualty, or strike; or (d) if Tenant removes or attempts to remove Tenant’s furniture, fixtures or equipment from the Leased
Premises without replacing them; or (e) if Tenant becomes insolvent or bankrupt or makes an assignment for the benefit of creditors
or offers a composition or settlement to creditors, under any federal or state law, or if a petition in bankruptcy or for reorganization
or for an arrangement with creditors under any federal or state law is filed by or against Tenant, or Tenant is adjudicated insolvent
pursuant to the provisions of any present or future insolvency law of any state having jurisdiction, or a bill in equity or other
proceeding for the appointment of a receiver, trustee, liquidator, custodian, conservator or similar official for any of Tenant’s assets
is commenced, under any federal or state law by reason of Tenant’s inability to pay its debts as they become due or otherwise, or if
Tenant’s estate by this Lease or any real or personal property of Tenant shall be levied or executed upon by any sheriff or marshal;
or by other process of law; provided, however, that any proceeding brought by anyone other than the parties to this Lease under any
bankruptcy, reorganization, arrangement, insolvency, readjustment, receivership or similar law shall not constitute an event of default
until such proceeding, decree, judgment or order has continued unstayed for more than thirty (30) consecutive days; or (f) if Tenant
defaults under the Other Lease.
16.2 Bankruptcy. If this Lease is assigned to any person or entity pursuant to the provisions of the Bankruptcy Code, or any similar
provisions of any future federal bankruptcy law (the “Bankruptcy Code”), any and all monies or other considerations payable or
otherwise to be delivered in connection with such assignment shall be paid or delivered to Landlord, shall be and remain the
exclusive property of Landlord and shall not constitute property of Tenant or of the estate of Tenant within the meaning of the
Bankruptcy Code. Any and all monies or other considerations constituting Landlord’s property under the preceding sentence not
paid or delivered to Landlord shall be held in trust for the benefit of Landlord and be promptly paid to or turned over to Landlord.
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16.3 Remedies. Upon the occurrence of an event of default, Landlord shall have the following rights: (a) To accelerate the whole or any
part of the Rent and all other amounts due and payable under this Lease for the entire unexpired balance of the Term, and any Rent if
so accelerated shall, in addition to any and all installments of Rent already due and payable and in arrears, be deemed due and
payable as if, by the terms and provisions of this Lease, such accelerated Rent was on that date payable in advance. (For such
purposes, all items of Rent due hereunder, which are not then capable of precise determination, shall be estimated by Landlord, in
Landlord’s reasonable judgment, for the balance of the then current Term); (b) To enter the Leased Premises by summary process or
by any suitable action or proceeding at law or by force or otherwise, without being liable for prosecution or damages therefor, and
without further demand or notice proceed to sale of the goods, chattels and personal property there found, to levy the Rent, and
Tenant shall pay all costs and commissions which are permitted by law, including wages and sums chargeable to Landlord, and
further including commission(s) to the officer or other person making the levy, and in such case all costs, commissions and other
charges shall immediately attach and become part of the claim of Landlord for Rent, and any tender of Rent without said costs,
commissions and charges made after the issuance of a warrant of distress, shall not be sufficient to satisfy the claim of Landlord; or
(c) To terminate the Lease and remove all persons and all or any property therefrom, either by summary process or by any suitable
action or proceeding at law or by force or otherwise, without being liable for prosecution or damages therefor, and repossess and
enjoy the Leased Premises.
Upon recovering possession of the Leased Premises by reason of or based upon or arising out of an event of default on the part of
Tenant, Landlord may, at Landlord’s option, make such alterations and repairs as may be necessary in order to relet the Leased
Premises and thereafter relet the Leased Premises or any part or parts thereof, either in Landlord’s name or otherwise, for a term or
terms which may, at Landlord’s option, be less than or exceed the period which would otherwise have constituted the balance of the
Term and at such rent or rents and upon such other terms and conditions as in Landlord’s sole discretion it may deem advisable and
to such person or persons as may in Landlord’s discretion deems best. Upon each such reletting all rents received by Landlord from
such reletting shall be applied: first, to the payment of any cost and expenses of such reletting, including brokerage fees and
attorneys’ fees and all costs of such alterations and repairs; second, to the payment of any indebtedness other than Rent due
hereunder from Tenant to Landlord; third, to the payment of Rent due and unpaid hereunder; and the residue, if any, shall be held by
Landlord and applied in payment of future Rent as it may become due and payable hereunder. If such rentals received from such
reletting during any month shall be less than that to be paid during that month by Tenant, Tenant shall pay any such deficiency to
Landlord. Such deficiency shall be calculated and paid monthly. Notwithstanding anything set forth herein to the contrary, in no
event shall Tenant be entitled to any surplus rents obtained by Landlord in connection with a reletting.
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No such re-entry or taking possession of the Premises or the making of alterations or improvements thereto or the reletting thereof
shall be construed as an election on the part of Landlord to terminate this Lease unless written notice of such intention be given to
Tenant. Landlord shall in no event be liable in any way whatsoever for failure to relet the Leased Premises or, in the event that the
Premises or any part or parts thereof are relet, for failure to collect the Rent thereof under such reletting.
Tenant, for Tenant and Tenant’s successors and assigns, hereby irrevocably constitutes and appoints Landlord, Tenant’s and their
agent to collect the rents due and to become due under all subleases of the Leased Premises or any parts thereof without in any way
affecting Tenant’s obligation to pay any unpaid balance of Rent due or to become due hereunder.
Notwithstanding any expiration or termination prior to the Expiration Date or the last day of the Renewal Term, as applicable,
Tenant’s obligation to pay any and all Rent and additional rent under this Lease shall continue to cover all periods up to the
Expiration Date or the last day of the Renewal Term, as applicable, and Landlord shall be entitled to recover, in addition to any and
all sums and damage for violation of Tenant’s obligations hereunder in existence at the time of such termination, damages for
Tenant’s default in an amount equal to the amount of the Rent reserved for the balance of the Term or the Renewal Term, as
applicable, plus the cost of making standard improvements and a standard commission for releasing the Leased Premises, all, of
which amount shall be immediately due and payable from Tenant to Landlord.
16.4 Non-Waiver. No waiver by Landlord of any breach by Tenant or any of Tenant’s obligations, agreements or covenants herein shall
be a waiver of any subsequent breach or of any obligation, agreement or covenant, nor shall any forbearance by Landlord to seek a
remedy for any breach by Tenant be a waiver by Landlord of any rights and remedies with respect to such or any subsequent breach.
16.5 Rights and Remedies Cumulative. No right or remedy herein conferred upon or reserved to Landlord is intended to be exclusive of
any other right or remedy provided herein or by law but each shall be cumulative and in addition to every other right or remedy
given herein or now or hereafter existing at law or in equity or by statute and may be pursued successively or collectively as
Landlord may elect. The exercise of any remedy by Landlord shall not be deemed an election of remedies or preclude Landlord from
exercising any other remedies in the future.
16.6 Intentionally Omitted.
16.7 Curing Tenant’s Defaults. If Tenant shall be in default in the performance of any of its obligations hereunder, Landlord, without any
obligation to do so, in addition to any other rights it may have in law or equity, may elect (but shall not be obligated) to cure such
default on behalf of Tenant after fifteen (15) days prior written notice (except in the case of emergency or in connection with
insurance
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obligations, in which case no notice shall be required) to Tenant. Tenant shall reimburse Landlord upon demand with Interest
thereon from the respective dates of Landlord’s making the payments and incurring such costs, at the rate set forth in
Section 1.1(g), which sums and costs together with interest thereon shall be deemed additional rent payable promptly upon being
billed therefor.
16.8

Attorneys’ Fees. Tenant shall pay to Landlord all costs and expenses, including reasonable attorneys, fees, incurred by Landlord in
enforcing this Lease or incurred by Landlord as a result of any litigation to which Landlord becomes a party as a result of this
Lease. Conversely, Landlord shall pay to Tenant all costs and expenses, including reasonable attorneys, fees, incurred by Tenant in
enforcing this Lease or incurred by Tenant as a result of any litigation to which Tenant becomes a party as a result of Landlord’s
actions. Tenant’s and Landlord’s obligations under this Section 16.8 shall expressly survive the expiration or earlier termination of
this Lease.

16.9

WAIVER OF JURY TRIAL. TENANT HEREBY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY IN
ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT OR ANY MATTERS WHATSOEVER ARISING
OUT OF OR IN ANY WAY CONNECTED WITH THIS LEASE, THE RELATIONSHIP OF LANDLORD AND
TENANT, TENANT’S USE OR OCCUPANCY OF THE LEASED PREMISES AND/OR ANY CLAIM OF INJURY
OR DAMAGE.

16.11 COMMERCIAL WAIVER. THE TENANT (1) ACKNOWLEDGES THAT THIS IS A COMMERCIAL
TRANSACTION AND (2) TO THE EXTENT PERMITTED BY ANY STATE OR FEDERAL LAW WAIVES THE
RIGHT TO PRIOR NOTICE OF AND A HEARING ON THE RIGHT OF TENANT TO ANY REMEDY OR
COMBINATION OF REMEDIES THAT ENABLES THE LANDLORD BY WAY OF ATTACHMENT, FOREIGN
ATTACHMENT, GARNISHMENT OR REPLEVIN TO DEPRIVE TENANT OF ANY OF ITS PROPERTY AT ANY
TIME, PRIOR TO FINAL JUDGMENT IN ANY LITIGATION INSTITUTED IN CONNECTION WITH THIS
LEASE.
16.12 Surrender/Holdover by Tenant. Upon the expiration or other termination of the Term of this Lease, Tenant shall quit and surrender
the Leased Premises in good order and condition, ordinary wear and tear and damage by fire or other casualty, the elements and
any cause beyond Tenant’s control excepted. Tenant acknowledges that possession of the Leased Premises must be surrendered
upon the expiration or sooner termination of this Lease, TIME BEING OF THE ESSENCE. Tenant shall reimburse, indemnify
and hold Landlord harmless from any loss, cost or expense, including reasonable attorneys’ fees, resulting from Tenant’s failure or
refusal to vacate the Leased Premises in a timely fashion. In addition, Tenant agrees to pay for use and occupancy of the Leased
Premises after the expiration or sooner termination of this lease at a rate equal to 150% of the Minimum Annual Rent, additional
rent and adjustments to rent payable immediately prior to such termination or expiration. No such payment shall, however, serve to
renew or extend the Term of this Lease. The obligations set forth in this section shall survive the termination of this Lease.
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17.

SECURITY DEPOSIT
Tenant shall deposit with Landlord, on or prior to the date hereof, the sum of $78,238.00 equal to two (2) months of rent payments, in
lawful United States currency, for the faithful performance and observance by Tenant of the terms, provisions and conditions of this
Lease. It is agreed that in the event Tenant defaults in respect of any of the terms, provisions and conditions of this Lease, including, but
not limited to, the payment of Rent, Landlord may draw on such security deposit to the extent required for the payment of Rent or any
other sum as to which Tenant is in default, or any sum which Landlord may expend or may be required to expend by reason of Tenant’s
default in respect of any of the terms, covenants or conditions of this lease, including but not limited to, any damages or deficiency in the
reletting of the Leased Premises, regardless of whether such damages or deficiency occurred before or after summary process or other reentry by Landlord. In the event that Landlord does draw on the security deposit, Tenant shall within ten (10) days of receiving written
notice from Landlord, replenish the security deposit by the amount Landlord withdrew therefrom and failure to do so within such ten (10)
day period shall constitute a default under this Lease. In the event of a sale of the Leased Premises or any portion thereof, Landlord shall
have the right to transfer said security deposit to the new landlord upon such transfer and Landlord shall have no further liability for the
security deposit.

18.

NOTICES
All notices and other communications hereunder (hereinafter collectively referred to as “notices”) required to be given or which may be
given hereunder shall be in writing and shall be sent by (a) certified or registered mail, return receipt requested, postage prepaid, or
(b) national prepaid overnight delivery service or (c) telecopy or other facsimile transmissions (followed with “hard” copy sent by national
prepaid overnight delivery service), or (d) personal delivery with receipt acknowledged in writing, directed as follows:
Landlord:

Hudson View Building #3 LLC
485 West Putnam Avenue
Greenwich, Connecticut 06830

Tenant:

ContraFect Corporation
28 Wells Avenue, 3rd Floor
Yonkers, New York 10701

Any notice so sent by certified or registered mail shall be deemed given on the date of receipt or refusal as indicated on the return receipt.
Any notice sent by telecopy or other facsimile transmission shall be deemed given when the “hard” copy sent by national prepaid
overnight delivery service is received or refused. All other notices shall be
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deemed given when actually received or refused by the party to whom the same is directed. A notice may be given either by a party or by
such party’s attorney or other authorized agent. Either party may designate by notice given to the other in accordance with the terms of this
Section 18, additional or substitute parties or addresses to whom notices should be sent hereunder.
19.

ENVIRONMENTAL PROVISIONS
19.1 Hazardous Substances. The term “Hazardous Substances”, as used in this Section 19, shall include, without limitation, flammables,
explosives, radioactive materials, asbestos, polychlorinated biphanyls (PCBs), chemicals known to cause cancer or reproductive
toxicity, pollutants, contaminants, hazardous wastes, toxic substances or related materials, petroleum and petroleum products, and
substances declared to be hazardous or toxic under any law or regulation now or hereafter enacted or promulgated by any
governmental authority.
19.2 Environmental Prohibitions. Tenant shall not cause or permit to occur:
a.

Any violation of any federal, state, or local law, ordinance, or regulation now or hereafter enacted, related to environmental
conditions on, under, or about the Leased Premises, or arising from Tenant’s use or occupancy of the Leased Premises,
including, but not limited to, soil and ground water conditions; or

b.

The use, generation, release, manufacture, refining, production, processing storage, or disposal of any Hazardous Substances
on, under, or about the Leased Premises, or the transportation to or from the Leased Premises of any Hazardous Substances
in violation of law.

19.3 Environmental Compliance.
a.

Tenant shall, at Tenant’s expense, comply with all laws regulating the use, generation, storage, transportation, or disposal of
Hazardous Substances relating to the operation of the Leased Premises (the “Laws”).

b.

Tenant shall, at Tenant’s sole cost and expense, make all submissions to, provide all information required by, and comply
with all requirements of all governmental authorities (the “Authorities”) under the Laws in connection with the operation of
the Leased Premises.

c.

If any Authority or any third party demands that a clean-up plan be prepared and that a clean-up be undertaken because of any
deposit, spill, discharge, or other release of Hazardous Substances that occurs during the Term, at or from the Leased
Premises, or which arises at any time from Tenant’s use or occupancy of the Leased Premises, then Tenant shall, at Tenant’s
expense, prepare and submit the required plans and all related bonds and other financial assurances; and Tenant shall carry
out all work required by such clean-up plans.
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d.

Tenant shall promptly provide all information regarding the use, generation, storage, transportation or disposal of Hazardous
Substances that is reasonably requested by Landlord. Tenant shall promptly notify Landlord of any and all violations of the
Laws; and, except in the case of an emergency, and subject to the next succeeding sentence, Tenant shall first make diligent
efforts to obtain Landlord’s approval for any remedial action required in accordance with this Section 19 as a result of any
violations of the Laws. Landlord may, at its sole discretion, take any and all such remedial action required under this
Section 19 at Tenant’s sole cost and expense; and in such case, Tenant shall cooperate with Landlord in order to prepare all
documents Landlord reasonably deems necessary or appropriate to determine the applicability of the Laws to the Leased
Premises and Tenant’s use thereof, and for compliance therewith, and Tenant shall execute all such documents promptly upon
Landlord’s request. No such action by Landlord and no attempt made by Landlord to mitigate damages under any Law shall
constitute a waiver of any of Tenant’s obligations under this Section 19.3.

e.

Tenant’s obligations and liabilities under this Section 19.3 shall survive the expiration or termination of this Lease.

19.4 Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless Landlord and its employees, agents, members,
managers, successors and assigns from all fines, suits, procedures, claims and actions of every kind and all costs, associated
therewith (including reasonable attorneys’ and consultant’s fees) arising out of or in any way connected with any deposit, spill,
discharge, release of Hazardous Substances or other violation of Law that occurs during the Term at or from the Leased Premises to
the extent caused by Tenant or its employees, agents, contractors, Visitors, sublessors, assignees, invitees, guests or representatives,
or which arises at any time, from Tenant’s failure to provide all information, make all submissions, and take all actions required by
all Authorities under the Laws. Tenant’s obligations and liabilities under this Section 19.4 shall survive the expiration or termination
of this Lease.
20.

MISCELLANEOUS PROVISIONS
20.1 Intentionally omitted.
20.2 Passageways, etc. No permanent or temporary revocations or modifications of any license, permit or privilege to occupy or use or
maintain any passageway, or structure in, over or under any street or sidewalk, nor any permanent or temporary deprivation of any
existing right, privilege or easement appurtenant to the Leased Premises, including rights to use any part of the Common Area, shall
operate as or be deemed an eviction of Tenant or in any way terminate, modify, diminish or abate the obligation of Tenant to pay all
Rent and to perform each and every covenant required under this Lease provided that Tenant shall have reasonable access to the
Leased Premises.
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20.3 Tenant’s Conflicts. Tenant hereby covenants, warrants and represents that by executing this Lease and by the operation of the
Leased Premises under this Lease, it is not violating, has not violated and will not be violating any restrictive covenant or agreement
contained in any other lease or contract affecting Tenant or any subsidiary, affiliate, associate or any other person or entity with
whom or with which Tenant is related or connected financially or otherwise. Tenant hereby covenants and agrees to defend,
indemnify and save harmless Landlord, any future owner of the Leased Premises or any part thereof, and any mortgagee thereof
against and from all liabilities, obligations, damages, penalties, claims, costs and expenses, including attorneys’ fees, paid, suffered
or incurred by them or any of them an a result of any breach of the foregoing covenant. Tenant’s liability under this covenant
extends to the acts and omissions of any subtenant, and any agent, servant, employee or licensee of Tenant or any subtenant of
Tenant.
20.4 Relationship of the Parties. Nothing contained herein shall be deemed or construed, by the parties hereto, nor by any third party, as
creating the relationship of principal and agent, of partnership or of joint venture between the parties hereto, it being understood and
agreed that neither the method of computation of rent nor any other provision contained herein, nor any acts of the parties hereto,
shall be deemed to create any other relationship than that of Landlord and Tenant.
20.5 Binding Effect. This Lease shall be binding upon and inure to the benefit of Landlord and Landlord’s successors and assigns. This
Lease shall be binding upon and inure to the benefit of Tenant and Tenant’s successors and permitted assigns.
20.6 Exhibits. All Exhibits attached to this Lease are made a part of this Lease and incorporated by this reference into this Lease.
20.7 Entire Agreement. This Lease and the Exhibits attached to this Lease set forth all the covenants, promises, assurances, agreements,
representations, conditions, warranties, statements and understandings (the “Representations” collectively) between Landlord and
Tenant concerning the Leased Premises and the Building, and there are no representations, either oral or written, between them other
than those in this Lease. This Lease supersedes and revokes all previous negotiations, arrangements, letters of intent, offers to lease,
reservations of space, lease proposals, brochures, representations and information conveyed as to the Leased Premises, whether oral
or in writing, between the parties or their respective representatives or any other person purporting to represent Landlord or Tenant.
Tenant acknowledges that it has not been induced to enter into this Lease by any representations not set forth in this Lease, it has not
relied on any such representations, no such representations shall be used in the interpretation or construction of this Lease and
Landlord shall have no liability for any consequences arising as a result of any such representations. No subsequent alteration,
amendment, change or addition to this Lease shall be binding upon Landlord or Tenant unless in writing signed by both parties.
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20.8

Signing. The signing of this Lease by Tenant and delivery of this Lease to Landlord or its property manager does not constitute a
reservation of or option for the Leased Premises or an agreement to enter into a Lease and this Lease shall become effective only if
and when Landlord signs and delivers same to Tenant. Tenant shall deliver to Landlord concurrently with the delivery to Landlord
of a signed Lease, certified resolutions of Tenant’s Board of Directors authorizing the signing and delivery of this Lease and the
performance by Tenant of its obligations under this Lease.

20.9

No Accord. No payment by Tenant or receipt by Landlord of a lesser amount than any installment or payment of Rent due shall be
deemed to be other than on account of the amount due, and no endorsement or statement on any check or any letter accompanying
any check or payment of Rent shall be considered an accord and satisfaction. Landlord may accept such check or payment without
prejudice to Landlord’s right to recover the balance of such installment or payment of Rent or pursue any other remedies available
to Landlord. No receipt of money by Landlord from Tenant after the termination of this Lease or Tenant’s right to possession of the
Leased Premises shall reinstate, continue or extend the Term. Landlord may allocate payments received from Tenant to outstanding
account balances of Tenant under this Lease in the manner determined by Landlord and Landlord shall not be bound by any
allocations of such payments made by Tenant by notation or endorsement on checks or otherwise.

20.10 Broker. Tenant represents to Landlord that Tenant has not dealt with any real estate broker, salesperson, or finder in connection
with this Lease, and no such person initiated or participated in the negotiation of this Lease, or showed the Leased Premises to
Tenant. Tenant agrees to indemnify, defend and hold harmless Landlord, and its agents, property manager, contractors and
employees, from and against any and all claims, demands, liabilities, actions, damages, costs and expenses (including reasonable
attorneys’ fees) for brokerage commissions or fees arising out of a breach of such representation.
20.11 Force Majeure. Landlord shall not be considered in default of any of the terms, covenants and conditions of this Lease on
Landlord’s part to be performed, if Landlord fails to timely perform same and such failure is due in whole or in part to any strike,
lockout, union labor trouble (whether legal or illegal), civil disorder, inability to procure materials, failure of power, restrictive
governmental laws and regulations, riots, insurrections, war, fuel shortages, accidents, casualties, Acts of God, acts caused directly
or indirectly by Tenant (or Tenant’s agents, employees or invitees) or any other cause beyond the reasonable control of Landlord.
20.12 No Waiver. The receipt by Landlord of any Rent with knowledge of the breach of any covenant of this Lease by Tenant shall not
be deemed a waiver of such breach or any subsequent breach of this Lease by Tenant and no provision of this Lease and no breach
of any provision of this Lease shall be deemed to have been waived by Landlord unless such waiver be in writing signed by
Landlord. Notwithstanding any cancellation or termination of this Lease, nothing herein
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shall be construed to release Tenant from any liability or responsibility (whether then or thereafter occurring) with respect to any
acts, omissions or obligations of Tenant occurring prior to such cancellation or termination, all of which shall survive such
cancellation or termination.
20.13 Captions. Section and Section captions in this Lease are inserted only as a matter of convenience and in no way define, limit,
construe or describe the scope or intent of such Section and Section captions.
20.14 Applicable Law. This Lease shall be construed in accordance with the laws of the State of New York.
20.15 Notice of Lease. Tenant agrees not to record this Lease but each party hereto agrees, at the request of the other, to execute a Notice
of Lease in recordable form complying with applicable law and reasonably satisfactory to Landlord’s attorneys. In no event shall
such documents set forth the Rent or other charges paid by Tenant hereunder. Notwithstanding any provisions of this
Section 20.15, Tenant may submit a copy of this Lease to Tenant’s insurer with respect to the Leased Premises.
20.16 Severability. If any clause, phrase, provision or portion of this Lease or the application of same to any person or circumstance shall
be invalid or unenforceable under applicable law. Such event shall not affect, impair or render invalid or unenforceable the
remainder of this Lease, nor any other clause phrase, provision or portion of this Lease, nor shall it affect the application of any
clause, phrase, provision or portion of this Lease to other persons or circumstances.
20.17 No Construction Against Preparer of Lease. This Lease has been prepared by Landlord and its professional advisors and reviewed
by Tenant and its professional advisors. Landlord, Tenant and their separate advisors believe that this Lease is the product of all of
their efforts, that it expresses their agreement and that it should not be interpreted in favor of either Landlord or Tenant or against
either Landlord or Tenant merely because of their efforts in preparing it.
20.18 Intentionally omitted.
20.19 Usury. It is the intent of Landlord and Tenant to comply at all times with applicable usury laws. If at any time such laws would
render usurious any amounts called for under this Lease, then it is Landlord’s and Tenant’s express intention that such excess
amount be immediately credited toward Rent and the provisions hereof and thereof be immediately deemed to be reformed and the
amounts thereafter collectible hereunder reduced to comply with the then applicable laws, without the necessity of the execution of
any further documents.
20.20 Definition of Landlord: Landlord’s Liability. The word “Landlord” is used herein to include Landlord named above as well as its
successors and assigns, each of whom shall have the same rights, remedies, powers, authorities and privileges as it would have had
if it originally signed this Lease as Landlord. Any
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such person, whether or not named herein, shall have no liability hereunder after it ceases to hold title to the Leased Premises.
Neither Landlord nor any principal of Landlord nor the owner of the Leased Premises, whether disclosed or undisclosed, shall
have any personal liability with respect to any of the provisions of this Lease or the Leased Premises.
20.21 Intentionally omitted.
21.

RIGHT OF FIRST REFUSAL
21.1

22.

Landlord shall not lease (i) that eastern portion of the 3rd Floor of the Building, comprised of approximately 15,040 rentable square
feet, as more particularly shown on Exhibit B-2 attached hereto (the “3rd Floor ROFR Space”) or (ii) that portion of the 4th Floor
of the Building, comprised of approximately 7,520 rentable square feet, as more particularly shown on Exhibit B-3 attached hereto
(the “4th Floor ROFR Space”) (each such applicable space, a “Potential Offering Space”) without giving Tenant the right to first
lease each such Potential Offering Space. At any time that Landlord determines to lease or extend any existing lease covering all or
part of the Potential Offering Space, Landlord shall notify Tenant of the rent for which Landlord is willing to lease the subject
portion of the Potential Offering Space. If Tenant, within ten (10) business days after receipt of Landlord’s written notice, indicates
in writing its agreement to lease the such portion of the Potential Offering Space at the rent and on the terms Landlord for which
Landlord is willing to lease such Potential Offering Space, said potion of the Potential Offering Space shall be included within the
Leased Premises and leased to Tenant pursuant to the provisions of this Lease. However, the rent payable under this Lease shall be
increased by the amount of rent attributable to the new portion of title Leased Premises. The parties shall immediately execute an
amendment to this Lease addressing the addition of the portion of the Potential Offering Space and the terms thereof. If Tenant fails
to respond to Landlord’s notice within ten (10) business days of Tenant’s receipt of same or if Tenant declines Landlord’s terms,
Landlord may freely lease to any person or entity the portion of the Potential Offering Space that was the subject of Landlord’s
notice and Tenant’s right of first refusal with respect to that particular space shall be terminated in all respects.

LANDLORDS ADDITIONAL OBLIGATIONS
22.1

Landlord Demolition and Renovations. Landlord at its sole cost and expense shall: (i) renovate by July 1, 2012 the cross-hatched
area on Exhibit B-1 attached hereto (the “Fourth Floor Common Area”), including but not limited to the bathrooms, hallway and
lobby located in the Fourth Floor Common Area to similarly match the renovations performed in the cross-hatched area on
Exhibit B-2 attached hereto (the “Third Floor Common Area”) in connection with the Other Lease; (ii) demolish the Leased
Premises within thirty (30) calendar days after Landlord receives from the City of Yonkers the building permit in connection with
the approved written demolition plan for the Leased Premises, but, in any event, not prior to January 15, 2012; and (iii) pour
gypcrete floors in the Fourth Floor Open Office Space by February 28, 2012.
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22.2 Landlord Systems Warranty. Landlord represents that the present HVAC, electrical and plumbing located in the Leased Premises are
in good working and order. Landlord, at its sole cost and expense shall be responsible for keeping, maintaining, repairing and/or
replacing said systems through December 31, 2020. After December 31, 2020, Tenant, at its sole cost and expense shall be
responsible for keeping, maintaining, repairing and/or replacing said systems.
[NO FURTHER TEXT ON THIS PAGE]
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LANDLORD:
HUDSON VIEW BUILDING #3 LLC
By: /s/ Joseph Cotter
Name: Joseph Cotter
Title: Managing Member and/or Authorized Agent
TENANT:
CONTRAFECT CORPORATION
By: /s/ Robert Nowinski
Name: Robert Nowinski
Title: CEO
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Exhibit A-1
Site Plan showing the layout of i.park, the Building and Common Area
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Exhibit B-1
Plan of the Leased Premises.
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Exhibit B-2
Plan of the 3rd Floor ROFR Space
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Exhibit B-3
Plan of the 4th Floor ROFR Space.
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Exhibit C
Minimum Annual Rent Schedule
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Exhibit D
Form of AIA Requisition
(see attached)
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